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The Impact of Strict State Preemption on the Regulation of Alcohol Outlet
Density:
The Case of New York State
I. Introduction
Excessive alcohol consumption, including underage and binge drinking, is a leading cause of
preventable death and disability in the United States and globally.1 Research has found that the
number, density, type, location, and operational practices of alcohol outlets can have a
significant harmful effect on the health of communities, including the level of violence,
unintentional injuries, and alcohol-related motor vehicle crashes.2 Large numbers of alcohol
outlets in small geographic areas increase the risks of these problems.3 Similarly, outlets that
engage in dangerous and illegal serving practices – for example, repeatedly selling alcoholic
beverages to intoxicated patrons, underage patrons, or both and allowing illegal public nuisance
activities inside and adjacent to the premises – contribute to a wide variety of neighborhood and
community problems.4
Recognizing the relationship between alcohol outlet density and excessive alcohol consumption
and related harms, the independent Task Force on Community Preventive Services5 reviewed the
scientific evidence on the effectiveness of limiting alcohol outlet density as a strategy for
preventing this public health problem and concluded:
“On the basis of the reviewed evidence, the Task Force found sufficient evidence of a positive association
between outlet density and excessive alcohol consumption and related harms to recommend limiting
alcohol outlet density through the use of regulatory authority (e.g., licensing and zoning) as a means of
reducing or controlling excessive alcohol consumption and related harms.” 6

In theory, the regulation of retail alcohol outlet density may appear to be a simple matter;
however, in practice, it often involves a complex interplay between State and local governments,
much of which relates to the amount of control that local governments have over the number of
retail alcohol outlets in their particular geographic area. In some States, local governments have
substantial control over licensing decisions that influence alcohol outlet density, whereas in other
States, they have little or no authority. The legal doctrine that determines this level of local
control is called State preemption.
The purpose of this report, therefore, is to introduce the State preemption doctrine and describe
the effect it has on the regulation of alcohol outlet density in communities to public health
practitioners, members of State and community coalitions, healthcare providers, and other
interested groups The report also specifically discusses strict State preemption in New York
State and how this level of control has limited local efforts to address alcohol outlet density in
different communities (i.e., Oyster Bay/Long Beach; Syracuse; and Manhattan’s Lower East
Side).
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II. The State Preemption Doctrine
A. Description and Application to Alcohol Outlet Density Regulation
The State and Federal preemption doctrine refers to the authority of higher levels of government
to mandate the practices of lower levels of government. It has often been used to advance public
health goals, for example, in the enactment of Federal and State mandates related to vaccination
policy and the establishment of quarantines to prevent the spread of disease. Local governments
must adopt the policies mandated at the higher levels of government and are precluded from
deviating from the policies in question.7 The Federal government’s ability to preempt State and
local action is limited by the U.S. Constitution – under the 10th Amendment, all authority not
expressly granted to the Federal government is delegated to the States.8 This includes the
regulation of alcohol availability; in fact, the 21st Amendment explicitly grants States this
authority.9 State preemption of local governmental action is a matter left to each State, and States
vary widely in how they exercise this authority.
The State preemption doctrine is conceptually distinct from “local option” laws. Because local
governments are subordinate to the State, they are generally prohibited from allowing conduct
that the State prohibits. States may, however, decide to expand local authority through local
option provisions that permit local governments to loosen State controls. For example, many
States prohibit alcohol sales on Sundays but include local option provisions that allow local
governments to override the State prohibition on days of sale.10 State preemption, by contrast,
takes away local authority by prohibiting local governments from enacting controls that are
stricter than State law.
Although traditionally considered an important tool for promoting public health, State
preemption can also be a barrier to protecting the public’s health, particularly when the
regulation of potentially dangerous products is involved.11 For example, many tobacco control
initiatives began at the local level, including restrictions on cigarette vending machines and
mandates for smoke-free work places. In response, the tobacco industry has sought State
legislation to preempt and thereby nullify such local initiatives. This strategy reflects the
industry’s ability to influence State legislative decisions, where their lobbying strategies are
more effective than at the local level.12
The State preemption doctrine also plays a pivotal role in alcohol policy generally and the
regulation of alcohol outlet density specifically. All States have developed comprehensive legal
structures for regulating alcohol retail outlets. Retailers typically must obtain a State license to
open an alcohol retail business and must comply with licensing laws, which usually set
conditions on the operation, location, and number of outlets and establish minimum operational
standards and practices. In some States (“control” States), the State directly operates some retail
stores that sell alcoholic beverages for consumption off the premises (which some States refer to
as off-sale outlets).13 This licensing authority may, in turn, be augmented with local zoning and
land-use regulations.
Determining the appropriate use of particular land parcels is typically delegated to local
governments, usually in the context of a comprehensive land use plan implemented through local
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zoning ordinances.14 The zoning ordinance may require that new businesses obtain a conditional
use permit (CUP), and the number, location, and operation of particular types of businesses
(including alcohol retail outlets) can be regulated through mandatory or discretionary
requirements found in the CUP provisions.15 For example, a CUP ordinance can prohibit alcohol
outlets within a certain distance of sensitive land uses, such as schools, or allow the local
planning board the option to impose such a condition on a case-by-case basis. Alcohol outlet
density can therefore be regulated through either a licensing or local zoning system, and the two
systems may be complementary.
Land use planning constitutes a basic function of local governments. It is usually treated as a
local function because it requires an understanding of local conditions. For example, determining
if a particular proposed land use type is compatible with surrounding land uses, whether it will
create law enforcement problems, and whether it will cause undue strain on other municipal
resources, such as fire protection or water delivery, are important questions that are best
answered by local decisionmakers with input from local residents. The State plays an important
role by establishing broad guidelines and procedures that local governments must adhere to, but
the State is not in a good position to determine whether a particular land use is appropriate to a
particular location.
B. Types of State Preemption Applicable to Alcohol Outlet Density Regulation
It is important for State and local public health practitioners who are interested in regulating
alcohol outlet density to become familiar with the preemption doctrine in their States.
Information on State preemption is usually available through State Alcoholic Beverage Control
agencies or through secondary data sources that describe a State’s licensing process.
There are four general categories of State preemption relative to the regulation of alcohol outlets:
 Exclusive or near-exclusive State preemption: Many States exclude local governments
from the retail licensing process and strictly limit or prohibit the use of local land-use zoning
provisions. A small number of States, including New York and North Carolina, have adopted
this form of State preemption.16
 Exclusive State licensing authority, concurrent local regulatory authority: Many States
retain exclusive authority to license alcohol outlets but allow local governments to use their
local zoning and police powers to restrict certain aspects of State licensing decisions. States
vary widely in the degree to which they allow local regulations. Most States fall within this
category, which should be viewed as a continuum from extensive to limited preemption of
local regulatory authority.17
 Joint local/State licensing and regulatory powers. In these States, alcohol retailers must
obtain two licenses, one from the State and one from the municipality where they are located.
In most cases, this gives the primary responsibility for determining alcohol availability to
local governments, subject to minimum standards established by the State. Typically, local
jurisdictions rely on their licensing authority to regulate alcohol outlet density, although this
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may be augmented with local zoning regulations. A small number of States have dual
licensing systems, including Georgia and Louisiana.
 Exclusive local licensing with State minimum standards: The remaining States delegate
licensing authority entirely to local governments and do not issue State licenses at all.
Instead, the State establishes limitations on how that licensing authority is exercised. Local
zoning regulations can also be used by local governments, which may be subject to
limitations established in State law. Hawaii, Nevada, and Wisconsin are among the States
that have this structure. Nevada does not have a State Alcoholic Beverage Control agency,
although there are State laws that may affect how local governments regulate alcohol
outlets.18
Although States generally fall into one of these categories of preemption, there are a variety of
permutations. States may assign differing levels of preemption for differing aspects of alcohol
retail regulation. For example, the State may permit local governments to determine the location
of new retail outlets but deny them any authority to regulate retailers’ operating practices.19
Other States grant local authority only to certain cities, for example, those that have a city
charter. States may also adopt a hybrid system. For example, Maryland has established local
Alcoholic Beverage Control Boards that have primary responsibility for licensing decisions.
Some of these boards are appointed by local governments, but others are appointed by the State
and in effect operate as State entities.
There is also a legal distinction between express and implied preemption. State preemption is
said to be “express” when there is State legislation that specifically prohibits local regulation
over alcohol outlet density in favor of State regulation. Implied preemption arises when a State
regulatory scheme is so extensive that it leaves no room for local regulation, effectively
establishing preemption by exclusion. Although logical in principle, application of these
concepts by State courts is inconsistent both across and within States, as illustrated in the next
section. In many cases, a definitive determination is not possible absent a court ruling. Given
these complexities, communities will generally require independent legal research expertise to
determine how preemption applies to the regulation of alcohol outlet density in their area.

III. The New York State Preemption Doctrine
A. Exclusive State Licensing Authority
The New York State Alcoholic Beverage Control Law (ABC Law) is the foundation for
regulating alcohol outlets in the State. Its purpose is “to regulate and control the manufacture,
sale and distribution within the State of alcoholic beverages for the purpose of fostering and
promoting temperance in their consumption and respect for and obedience to law.”20 Through its
provisions, it regulates virtually all aspects of the sale and distribution of alcohol, including the
location, number, and operating practices of retailers and the hours of distribution.21 The State
Liquor Authority (SLA) is authorized to administer the ABC Laws and has the exclusive
authority to issue alcohol retail licenses, subject only to the right of judicial review.
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The ABC Law specifically prohibits local governments from issuing licenses to alcohol retailers.
However, the ABC law and the State Constitution are ambiguous regarding whether localities
can exercise their zoning powers. There are no provisions that explicitly permit or prohibit this
authority, and Article IX of the New York State Constitution states, in part, that local
governments are permitted to adopt and amend laws that are not inconsistent with any general
law. New York courts have held that this includes the authority to adopt zoning resolutions in an
effort to foster productive land use.22
B. Local Zoning Authority Preemption
Localities have attempted to impose regulations on alcohol-related activity based on this
provision of the State Constitution, arguing that the zoning restrictions augment and are not
inconsistent with the provisions of the ABC Law. However, the State courts have rejected this
argument. In the seminal case People v. De Jesus,23 the New York Court of Appeals (the highest
court in New York State, equivalent to other State’s Supreme Courts) held that the ABC Law
preempts virtually all local regulation of alcohol retail activities. The 125 defendants had been
arrested at an after-hours unlicensed club in the city of Rochester and charged with violating a
local ordinance prohibiting any person from patronizing an establishment that sold alcoholic
beverages after 2:00 a.m. The city argued that the ordinance was not inconsistent with the ABC
Law and therefore not preempted because it only targeted patrons of retail establishments and did
not regulate alcohol sales.
The court disagreed. It held that the degree of authority a local government can exercise over the
regulation of alcohol retail practices is limited only to those activities that have been delegated
by the State (e.g., providing advisory input to the SLA during the licensing process), and that a
local government was therefore precluded from acting unless it receives “clear and explicit”
authority from the State to the contrary. The court also found that the ABC Law was “both
comprehensive and detailed” and that there was no such delegation of authority – determining, in
effect, that the regulations are invalid due to the implied preemption doctrine described above. It
concluded:
“[T]he State made a studied decision that the problems to which the [ABC law] was directed …would be
more effectively met not at the local community level but by State action alone…[T]he Alcoholic Beverage
Control Law is exclusive and statewide in scope and … no local government may legislate in this field.”
[Citations omitted.]24

This is an unusually broad application of the preemption doctrine. Although the case addressed
the limited issue of a city’s authority to restrict retailers’ hours of operation, the opinion suggests
that the State has expressly preempted local governments from regulating any aspect of alcohol
control, including alcohol outlet density restrictions and retailer operating practices.
A long line of New York State cases since De Jesus have applied the decision in precisely this
manner: Lansdown Entertainment v. NY City Dept. of Consumer Affairs (local “cabaret” law
preempted because it required that a discotheque close at 4 a.m., which conflicted with the State
ABC law allowing alcohol licensees to remain open until 4:30 a.m.);25 Louhal Properties v.
Strada (local zoning ordinance preempted because it required convenience stores within
specified distances of residences to be closed between certain hours);26 People v. Courtesy Mobil
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(local ordinance prohibiting gasoline station convenience stores from maintaining an inventory
of more than 45 percent grocery items preempted by SLA requirement that retailer maintain a
grocery inventory of 50 percent to hold beer license);27 and Amerada Hess Corp. v. Town of
Oyster Bay (conditions imposed by zoning board that a convenience store not sell alcohol in
order to receive special permit preempted by ABC law – discussed below as part of Case Study
#1, page 9).28
Given the scope of these decisions, there can be little doubt that New York localities do not have
the authority to regulate alcohol outlet density directly through restrictions permitted in many
States. This includes: distance requirements between outlets and between outlets and sensitive
land uses such as schools and playgrounds; restrictions on the number of outlets within particular
geographic areas; and limitations on the total number of alcohol outlets based on a population
ratio. The decisions also strictly limit the extent to which they can regulate the operational
practices of retail outlets to minimize the health and social problems associated with alcohol
outlet density.29
C. The De Jesus Dissenting Opinion: An Alternative Interpretation of the State
Preemption Doctrine
The dissenting opinion in De Jesus offered an alternative analysis that gives more deference to
local land use powers. Judge Gabrielli argued that the court should draw a distinction between
ordinances that regulate alcohol and those that protect the “peace, comfort and decency of the
neighborhood.” He concluded that local government should have the power to adopt ordinances
to deal with local problems so long as they do not interfere with the State’s power to regulate
alcohol.30
Judge Gabrielli’s view that local governments should have the power to adopt local ordinances
that do not infringe on the State’s regulatory authority, which was rejected by the Court’s
majority in New York State, has been adopted in California. The California Constitution and
ABC law provide that, as with New York, the State has exclusive authority to license and
regulate alcohol outlets. 31 Nevertheless, California courts have interpreted State law to allow
local ordinances to regulate alcohol outlets even when explicitly authorized by State law so long
as they “do not directly affect the licensee’s ability to sell alcoholic beverage[s] to a willing
purchaser.”32 For example, local ordinances that require alcohol outlets to obtain a “deemed
approved” permit, adhere to specific public nuisance abatement standards, and pay a fee to cover
the cost of enforcing compliance have been upheld in California based on this alternative
interpretation.33
The differing approaches taken by the New York and California courts reflect a more
fundamental difference in their interpretation of the role of local governments in the regulation of
alcohol availability. The De Jesus majority concluded that in the absence of explicit authority,
local matters are secondary to State concerns. The California courts have recognized the
importance of local zoning for metropolitan and regional land use planning and treat it as a
distinct governmental function that should be recognized as independent of the State’s licensing
authority.34 California courts have therefore not required that State legislation explicitly allow
localities to use the deemed approved approach described above; rather, they have assumed that
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these powers are protected absent an explicit provision to the contrary.
D. Exceptions to the New York Preemption Doctrine
Despite the strict limits on local control established by the New York courts, there is still a
limited window for local regulation of alcohol outlets. The De Jesus court stated that “local laws
of general application such as, ones requiring smoke alarms in all business premises,
forbidding dumping of refuse on city sidewalks, or prohibiting disorderliness at any ‘place of
public resort’” are permissible.35 Thus, local governments can regulate alcohol outlets so long
as the regulation applies to businesses generally and not to alcohol outlets specifically.
A second exception appears to be applicable only to “adult establishments” (i.e., those that
feature topless or nude dancing). In DJL v. City of New York, the local government sought to
limit the locations where such establishments could operate.36 An adult establishment operator
that had a retail alcohol license challenged the zoning regulation on the grounds that it
constituted a regulation of alcohol and was preempted under De Jesus and related cases. He
highlighted the fact that the ABC Law has specific provisions related to the operation and
location of adult entertainment venues with alcohol licenses, and these provisions conflicted with
provisions found in the New York City ordinance.
The Court of Appeals rejected the operator’s argument despite the conflict between State and
local location requirements. In contrast to the De Jesus case, the Court emphasized the important
function of local zoning:
“One of the most significant functions of a local government is to foster productive land use within its
borders by enacting zoning ordinances… [T]he “purpose of a municipal zoning ordinance in dividing a
governmental area into districts and establishing uses to be permitted within the districts is to regulate land
use generally.” The [New York City ordinance] does just that, and stands in contrast to laws that regulate
alcoholic beverages.37

The court noted that land use regulation “inevitably exerts an incidental control over any of the
particular uses or businesses” and that a State statute does not preempt a local law just because it
has a “tangential” impact on the State’s interest.38 Although the zoning regulation limited where
some alcohol retailers could locate, it applied generally to all “adult establishments” irrespective
of whether they dispensed alcohol.39 The business simultaneously engaged in two distinct
activities involving independent realms of governance.40 Thus, the fact that there was some
overlap between the zoning ordinance and ABC law was only peripheral.41
This deference to local zoning is notably absent in other cases, and it appears that the Court
adopted the reasoning of the De Jesus dissenting opinion. Several of the previous cases focused
on businesses engaged in two distinct activities involving independent realms of governance. For
example, the Louhal case (decided a year after the DJL case) invalidated restrictions on the hours
of sale of convenience stores in residential areas. It clearly addressed “productive land use” (the
protection of the peace and quiet of residential properties) in a manner that did not directly affect
alcohol sales and was applicable to all convenience stores without regard to whether they sold
alcohol. On what basis is nude dancing determined to be tangential or peripheral to the State
interest in regulating alcohol, whereas the regulation of hours of sale for convenience stores in
9

residential areas is not? Most if not all adult entertainment businesses have alcohol licenses, so
the fact that most convenience stores are licensed is not a distinguishing factor. This
inconsistency might lead to a conjecture that New York courts are willing to give localities more
control over activities in alcohol outlets that the courts determine are socially disfavored, such as
adult entertainment.
The DJL case nevertheless reinforces the suggestion found in De Jesus that localities may be
able to exert some control over alcohol retail practices if the ordinance does not single out either
alcohol outlets or alcohol sales practices directly. A local public nuisance abatement ordinance,
for example, may be used to regulate alcohol outlets so long as the ordinance on its face applies
to both alcohol retail outlets and other businesses. For example, the ordinance could apply the
public nuisance standards to all businesses in a given retail district, both those that sell alcohol
and those that do not. The extent to which a local ordinance must include other businesses and
the types of sales practices in alcohol establishments that might be deemed tangential to alcohol
sales is unclear without more guidance from the courts. The following New York case studies
provide additional insights into how the State ABC law affects the local regulation of alcohol
outlet density.

IV.

New York State Case Studies

A. Introduction
By any measure, New York State is remarkably diverse. Its population densities range from
intensely urban (the borough of Manhattan at 54,900 people per square mile) to very rural
(Hamilton County in the State’s Adirondack Park at just 3 people per square mile).42 New York
State is home to a wide range of population subgroups that vary with regard to their race,
ethnicity, countries of origin, and socioeconomic status. Queens County, in particular, has been
cited as the most ethnically diverse county in the United States.43 The State features wealthy
suburban communities (Westchester and Nassau Counties are two of the wealthiest counties in
the United States)44 and pockets of persistent rural poverty in the State’s Appalachian Region.45
This diversity provides the opportunity to assess the impact of a strict State preemption doctrine
in demographically distinct communities. Three types of communities – suburban, small urban,
and large urban – have been selected for this purpose. The case studies are based on key
informant interviews with community coalition leaders, reviews of relevant documents, reports
found in the academic literature, and independent legal research.
B. Case #1 - Suburban: Oyster Bay and Long Beach, Long Island, NY
1. Introduction
Oyster Bay and Long Beach are two communities in Long Island’s Nassau County, which is
relatively wealthy (it has the lowest rate of persons in poverty of any county in New York46).
Consistent with national studies that show binge drinking to be more prevalent in higher-income
households,47 excessive alcohol use is a problem in Nassau County. Nearly 18 percent of adults
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reported binge drinking (men having five or more drinks and women having four or more drinks
on one occasion) in the past 30 days. 48
2. Oyster Bay
Oyster Bay is located on Nassau County’s north shore. In 1999, an automobile service station
owned by the Amerada Hess Corporation (“Hess”) applied for a special use zoning permit to
remodel for the purposes of adding a 1,680-square-foot convenience store.49 Because of the
station’s proximity to the Oyster Bay Boys and Girls Club and other youth locations (concerns
voiced by the Oyster Bay-East Norwich school board50), the Town of Oyster Bay included a
stipulation that Hess sign a covenant agreeing not to sell alcoholic beverages. The concern and
stipulation were prompted in part by reports that Hess stations were well-known for selling toy
trucks, which were considered to be attractive to children.51 Furthermore, several other service
stations in the town had previously agreed not to sell alcohol due to concerns that co-located
sales of gasoline and alcohol would encourage alcohol-impaired driving, providing a precedent
for requiring that Hess sign the covenant.52
After signing the agreement, receiving the special use permit, and undergoing the renovations in
2002, Hess acquired an SLA liquor license and began selling beer and wine cooler products. A
year later, town officials, angered by Hess’ failure to comply with the negotiated agreement,
served the station with a summons (for violating the covenant) and revoked its special use
permit.53 Hess sued Oyster Bay, winning the case and subsequent appeals, leaving the city no
recourse but to allow Hess to sell alcohol at its service station.54 One official commented that the
court ruling significantly eroded the town’s zoning authority, a fear that had prompted the town
to seek a negotiated agreement through the covenant process.55
3. Long Beach
Long Beach, as its name implies, is a resort community located on Long Beach Barrier Island on
the south shore of Nassau County. It is a small city (with 42,000 residents) but is relatively selfcontained with its own city council, medical center, and school district.
The Coalition to Reduce Underage Drinking at Long Beach Medical Center (“the Coalition”) has
been at the forefront of efforts to address the large concentration of alcohol outlets in the
community. Long Beach has rates of underage drinking above the State average and the highest
rate of adult binge drinking in the county.56 Even so, the Coalition has been unable to prevent
new outlets from appearing in already dense areas; in fact, new outlets have appeared in the
community before advocates were even aware that applications were made for liquor licenses,
and SLA personnel have stated that the agency has initiated an accelerated approval process in
response to complaints of SLA application backlogs. Community members have also expressed
frustration with the SLA’s failure to impose adequate sanctions on outlets that sell to minors and
violate other State laws designed to protect community health and safety. One bar in the
community, an establishment that had multiple citations for liquor law violations, had its liquor
license revoked for failure to pay a fine but not for the violations themselves. The coalition
concluded that it had no recourse but to continue to work within the SLA process or to seek
revisions to State law.
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C. Case #2 - Upstate Small Urban: Syracuse
Syracuse is the fifth-largest city in New York State (pop. 129,000), situated in Onondaga County
in the State’s geographic center. Alcohol outlet densities vary widely throughout the city, with
some Census tracts featuring fairly intense densities (such as the Armory Square entertainment
district and the Little Italy and Westcott neighborhoods) and others having relatively few onpremise alcohol outlets. The economic disinvestment and poverty faced by these neighborhoods
is in stark contrast to the affluent communities discussed in the first case study.
Established in 1977, Syracuse United Neighbors (SUN) is a grassroots community organization
dedicated to improving the lives of families living in the neighborhoods of Syracuse’s south,
southwest, and near-west sides, with a particular focus on establishing crime- and drug-free
streets and neighborhoods Problem alcohol outlets are therefore a serious concern for the
organization.
A representative of SUN reports that the organization’s primary focus is on addressing problem
outlets, especially small groceries with beer/wine licenses (commonly referred to as corner
stores).57 Many of these stores function as magnets for criminal activity, loitering, and a host of
quality-of-life issues.58 SUN and its allies in the Syracuse Common Council (Councilors Bill
Ryan, Tom Seals, and Pat Hogan) and Syracuse Mayor Matthew Driscoll, according the SUN
representative, have had to “find a way around preemption,” which limits the city’s ability to
regulate these problem outlets.59
SUN worked with police and city officials to strengthen the city’s Nuisance Abatement
Ordinance in a manner that they hoped would not trigger a preemption challenge by enacting a
Certificate of Use Ordinance (COU) in 2004.60 The COU establishes a point system that is used
as a basis for closing down problem outlets. Points are given for property code violations, noise
violations, trash, loitering, operating at illegal hours, food stamp fraud, and being the site of
weapons, drug, gambling, or prostitution offenses among other types of nuisances. All bars, food
stores, drugstores, and restaurants are required to obtain a COU permit.61 Alcohol outlets are
therefore the primary focus for enforcement, although the ordinance applies to all such
businesses whether or not they have an alcohol license. Yet, despite its promise, SUN has been
unable to convince city leaders to implement the ordinance, probably due at least in part to
concerns regarding costs and potential legal challenges, and has no legal recourse to require
implementation. The legality of using the ordinance to regulate alcohol outlets under the State
preemption doctrine has therefore not yet been tested.
D. Case #3 - Downstate Urban: Manhattan’s Lower East Side
Perhaps the most dramatic example of alcohol outlet proliferation and overconcentration in New
York State is that of the Lower East Side of Manhattan (LES).62 The history that has led to this
situation illustrates the impact of the State preemption doctrine on the health and safety of
particular communities and neighborhoods, an impact that is made even more complex by the
layered government of New York City.
Ocejo (2008) documents that the number of bars in the 1.8 square mile area of the LES increased
by over 1000% in a 22-year period (from 35 in 1985 to 393 in 2007).63 This increase in outlet
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density has been fueled by a number of factors, including the gentrification of the LES and what
Ocejo describes as “a public/private partnership between the New York State Liquor Authority
(SLA) and ... real estate actors, property developers, and bar owners.”64
The high alcohol outlet density, particularly with regard to on-premise establishments, has
resulted in serious quality-of-life concerns among LES residents, most notably environmental
noise.65 Other problems reported by area residents include property crime, traffic congestion,
public drunkenness, disorderly conduct, public urination, vomiting, and problems with garbage
and vermin resulting from overwhelmed infrastructure. Even bar owners in the neighborhood
have complained that the overconcentration of outlets has had an adverse economic impact by
lowering the value of their individual businesses.66
Manhattan’s Community Board No. 3 has led the effort to alleviate these problems. New York
City community boards function as advisory bodies with regard to “land use and zoning matters,
the City budget, municipal service delivery, and many other matters relating to their
communities’ welfare.”67 This includes participation in the SLA licensing process. Applicants
for alcohol retail licenses must notify the relevant community board 30 days prior to filing with
the SLA.68 The boards are also mandated to act as consultants and fact-finders for the SLA in
500-foot rule hearings.69 (The SLA must conduct a special hearing for a new on-sale alcohol
outlet applicant if the proposed location is within 500 feet of certain types of existing licensed
establishments.) Although the boards play a role in the licensing process, their influence is
limited. The New York City Mayor’s Community Advisory Unit makes clear that community
boards serve as advisors, advocates, and service coordinators but have no real authority in that
“they cannot order any City agency or official to perform any task.”70 Community board input is
also “not binding” on the SLA and “community opposition alone is not sufficient to disapprove
an application.”71
Some community boards have leveraged their knowledge and community organizing skills to at
least slow down the exponential growth in alcohol outlet density in their districts. For example,
Community Board No. 3 has developed expertise pertaining to numerous ordinances, rules, and
regulations and provides regular input into the SLA licensing process. Nevertheless, key
informants report serious problems in developing effective strategies for reducing problems
associated with alcohol retail density.72 For example, the SLA in New York State has historically
responded to citizens’ quality of life complaints by referring them to the New York Police
Department (NYPD), and the NYPD has responded by stating that problems associated with
alcohol retail outlets are the jurisdiction of the SLA,73 thus frustrating concerned citizens and
compromising the enforcement of liquor laws in the LES. Furthermore, the complexities of State
licensing, city planning, and zoning processes have led to, among other problems, the placement
of alcohol outlets in residential-only zoned areas.74
Several bills currently up in the New York State Assembly and New York State Senate would
grant community boards a somewhat larger role in the alcohol retail licensing process,75 although
none of them fundamentally change the top-down nature of the process.
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E. Implications for Public Health Practice
These case studies highlight three important themes regarding the effects of strict State
preemption on the regulation of alcohol outlet density and problem alcohol outlets in New York
State: (1) limited local access to SLA licensing decisions; (2) lack of attention to local
circumstances; and (3) structural flaws associated with the SLA.
1. Limited local access to SLA licensing decisions
As noted in Section III, New York places all alcohol outlet licensing decisions with the SLA and
strictly limits local zoning powers. As a result, local governments and community organizations
play only an advisory role in the SLA process. They can raise objections or seek targeted
enforcement, but decisionmaking authority is exclusively at the State level.
Retailers have several advantages in the process. According to key informants, individual
licensees and license applicants are typically highly motivated to protect and advance narrow
economic interests. They hire lawyers and lobbyists who specialize in SLA procedures to
navigate the complex licensing and enforcement system. Community interest in protecting public
health and public safety, by contrast, is diffuse. Even highly motivated community members
often have neither the means nor the opportunity to engage effectively in the licensing and
enforcement processes.
Key informants also report that an alcohol outlet application challenge requires a community
organization to: 1) proactively monitor the SLA by using the Public License Query function; 2)
research the issue extensively; and 3) organize local citizens to attend hearings on a voluntary
basis, taking time from work, family, or both. Several informants described such campaigns,
commenting on the difficulty inherent to the amount of time and energy required and the lack of
resources and legal expertise.
The complexity of the appeals process contributes further to the licensees’ disproportionate
power and access when compared with community organizations. One informant noted that the
SLA faces intense pressure to accede to industry demands because of the threat of lawsuits from
those who are denied licenses or face disciplinary action. Community organizations lack the
resources to mount similar challenges when no action is taken in response to their protests. As
illustrated in the Oyster Bay case study, cities that enact ordinances designed to circumvent the
SLA process also face the threat of lawsuits. These suits can be costly and time consuming, a
significant problem for the SLA and local governments with limited and shrinking resources.
(See Discussion section below for potential steps public health departments and community
coalitions can take in light of these issues associated with the SLA licensing process.)
2. Lack of attention to local circumstances and problems
The case studies also showcase the diversity found in New York State communities, including
the problems associated with increased alcohol outlet density. Each community has distinct
economic development plans and business climates and needs alcohol retail licensing and
enforcement decisions that are tailored to their local planning processes and neighborhood
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characteristics. As one community leader noted in her insistence on greater local control over the
licensing process, “There is no ‘one size fits all’ for the State.”76 The State laws, regulations, and
administration have failed to meet this challenge due, in large measure, to the structural flaws in
the system, as described below.
3.

Structural flaws associated with the ABC law and SLA

Most key informants identified structural flaws with State regulatory systems, including
problems with State laws and regulations and inadequate resources to enforce laws and
regulations even if appropriately designed as the most important factors limiting the influence of
communities over the number of retail alcohol outlets in their neighborhoods. The SLA’s
statutory mission and mandates combine two potentially conflicting goals – protecting the public
health and safety on the one hand, and promoting economic development and maximizing
revenue on the other. The informants stated that the SLA is the impossible position of having
both regulatory and “economic partnership” roles; the latter too often trumps the former.
A concrete example of the law’s tilt toward the economic development goal is found in the
“burden of proof” provisions in the ABC law that apply to new license applications. As stated in
an SLA document provided to the public: “When the SLA receives an application, there is a
general presumption that it will be approved unless there is a good reason not to approve it.”77
Although the ABC law offers some guidance as to what constitutes a “good reason,” protestors
must still overcome the presumption that issuing licenses fulfills a fundamental goal of the ABC
law and the SLA.
This is the case even when applying statutes designed to protect community health. For example,
in the 500-foot hearings described above, the SLA must allow community input and the
applicant has a more rigorous burden of proof. However, the rule allows the SLA to consider the
“public convenience and advantage, as well as the public interest” in its final determination. Key
informants report that when the SLA applies this standard, they often give more weight to even
the most minimal economic benefits asserted by applicants than to the health and safety concerns
raised by community groups.
SLA’s lack of resources exacerbates these problems. This is perhaps best illustrated by the
dramatic erosion in SLA enforcement staff. In 2006, the New York SLA had 28 investigators
who were responsible for overseeing 27,062 on-premise liquor licenses,78 or about 900 onpremise licenses per investigator. In 2005, the National Highway Traffic Safety Administration
reported that, in the previous year, the NY SLA had the second-worst ratio of enforcement
personnel to licensed establishments of all the States,79 and the Office of the New York State
Comptroller concluded in an audit that the SLA Enforcement Division did not “routinely conduct
follow-up investigations to ensure that violations have been corrected.”80 Furthermore, given the
severe budget crisis the State currently faces, it appears unlikely that additional enforcement
positions will be created.

15

V.

Discussion and Conclusions

As noted at the beginning of this report, States vary quite widely in the extent to which they
allow local control over liquor licensing and the placement of retail alcohol outlets in
communities. Unfortunately, in States like New York with strict State preemption, communities
are often left with few options for controlling the number of retail alcohol outlets in their
neighborhoods. State and local public health agencies and community coalitions need to inform
policymakers about these limitations and the effects they have on their ability to implement the
Task Force on Community Preventive Services’ recommendation to regulate alcohol outlet
density as a strategy for preventing excessive alcohol consumption and related harms.
State officials in New York have recognized these weaknesses in the State system. In 2007, thenGovernor Eliot Spitzer instructed the New York State’s Law Revision Commission to review the
ABC law. The commission is a standing body that reviews large portions of New York State law
and makes recommendations to the legislature.81 It initially focused largely on the need to
modernize and streamline SLA practices and procedures, partly reflecting the fact that the
commission received extensive comments and recommendations from alcohol industry interests.
This changed when the Council on Addiction of New York State (CANYS) organized public
health and safety groups to engage in the process and emphasize the importance of the SLA’s
mandate to protect public health and safety. The commission’s staff ultimately made this a key
aspect of their final report.82
The New York case studies and legal analyses also show that there may be some strategies that
communities located in States with strict preemption over the regulation of alcohol outlet density
can still use to assert some control over this environmental risk factor for excessive alcohol use.
The Syracuse public nuisance ordinance provides a concrete example of such a strategy,
although its legality has yet to be tested. Public nuisance abatement laws may provide an
important basis for addressing problems associated with alcohol outlet density, so long as they
do not include provisions that can be interpreted as directly regulating the sale of alcohol.
In addition to supporting the use of these local strategies to help regulate alcohol outlet density,
public health practitioners and State and community coalitions residing in States with strict State
preemption, such as New York, can conduct public health surveillance on alcohol outlet density
and help inform community leaders about the problems associated with increased density.
Specific steps that public health practitioners and coalitions can take include the following:
1. Collecting data that links alcohol outlet density with community public health and safety
problems. This can include collection, analysis, and reporting of data related to the number,
types, and locations of alcohol outlets, as well as patterns of excessive alcohol use and harms
associated with alcohol outlet density (e.g., alcohol-impaired driving and alcohol-related
assault and crime). Surveys of local residents regarding problems associated with retail
outlets are also useful in making the case for regulating alcohol outlet density. Establishing a
baseline to define the problems associated with alcohol outlet density is critical to
understanding the nature of the problem and identifying potential policy solutions.
2. Identifying and mapping alcohol retail outlet practices that may contribute to community
problems. For example, resident surveillance can be conducted to identify and document
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outlets that allow loitering in adjacent sidewalks, sell drug paraphernalia, have large numbers
of alcohol advertisements on their windows and outdoor walls, and fail to monitor behavior
in parking lots. The resulting data, although requiring some subjective judgments, can be
used to graphically illustrate the problems associated with alcohol retail density.
3. Organizing residents, meeting with local policy makers, sponsoring colloquia, and
conducting other activities that promote public discussion and debate. The adverse effects of
alcohol outlet density are not well understood and are frequently taken as a given of
community life. Public health practitioners and State and local coalitions can take a
leadership role in educating key constituencies and leaders regarding the nature and scope of
the problem and strategies for addressing it.
Taken together, these actions can inform the discussion about the regulation of alcohol outlet
density in States with strict preemption with the ultimate goal of preventing excessive alcohol
consumption and the many health and social harms that are related to it.
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