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Introduction

It iswel established in the Canadian crimind justice system that police intdligence and informant information is
crucid to the detection and eventud prosecution of criminds, particularly sophisticated offenders. This is
predominantly the case in drug related investigations where, through misguided ingenuity, traffickers often take
extreme measures to protect themsaves from the efforts of law enforcement officids to interdict the flow of
controlled substancesin Canadian communities. Asametter of public policy and asarule of evidence before the
Courts, Canadian law has recognized thet if police areto efficiently enforce the law, safeguards must bein place
to protect the identity of informants and to a lesser extent, police intelligence records. Mr. Justice Cory of the
Supreme Court of Canada made the following germane comments in 1990 in the Scott decision, which aptly
addresses the foundation of police informant privilege:

Trafficking in narcoticsis alucrative enterprise. The retribution wreaked on informers
and undercover officerswho attempt to gether evidenceisoften obscenely crud. Little
assistance can be expected from informersif their identity isnot protected. There can
be no relaionship of trust established by the police with informers without that
protection. If the investigation of drug related crimeis to continue then, to the extent
it is possible, the identity of informers must be protected.?

Inthe police realm, non-operationd intelligence files have long been protected as being outside the reach of third
parties or those accused. However, times have changed and the rules of disclosure interpreted through case law
have made it extremdy difficult to protect information once held by law enforcement agencies as outsde ther
responghility to disclose, even to the Crown.

1 The thoughts expressed in this paper are those of the writers and are not meant to represent the views of either the
Winnipeg Police Service or the Department of Justice.
2 R. v. Scott (1990), 61 C.C.C. (3d) 300 (S.C.C.), at p. 314



The Canada Evidence Act has codified some of the common law with repect to the limited immunity available
to law enforcement in protecting confidentid information such asintdligencefiles, which isnot otherwise covered
by informant privilege. The common law inits current state has appropriately seen fit to clearly protect those who
provide confidentia information to police. However, intdligencefilesnot rel ated to informants, including those that
tend to identify investigative techniques, intelligence operations, other targetswho are subject to investigation and
relationships with other police or security agencies have seemingly been cast inthe shadowsof obscurity, leaving
the Crown or law enforcement with the obligation to show the court, pursuant to Section 37 of the Canada
Evidence Act, that the information falsinto the category of “ specified publicinterest” and on baance should not
be disclosed.

This paper discusses the legd status of informant privilege and other public interest privileges as they rdate to
police intelligence records and the Canada Evidence Act.

What isInformant Privilege?

Police informant privilege, dso known as the secrecy rule, is arule of evidence for judicid proceedings and of
public policy generdly. It prevents disclosure of informant information inside and outside of court. In terms of
the rules of evidence in court, the rule gpplies to any proceeding - crimind, civil or adminigrative. The privilege
applies to both documents provided by an informant and ora communications to police.

When awitnessis testifying in court, the rule mandates that the witness cannot be required to answer questions
seeking to disclose the identity of an informant. The privilege prevents not only disclosure of the name of the
informant, but any information, which might implicitly reved hisor her identity. Itiswel established that even the
smalest innocuous facts might disclose the identity of an informant.® The rationale for the rule is to encourage
citizens to report crime without fear of retaiation. Justice McLachlin of the Supreme Court of Canada (as she
then was) explained thisraionde in the Lelpert decison:

Itispremised ontheduty of dl citizensto adin enforcing thelaw. Thedischargeof this
duty carries with it the risk of retribution from those involved in crime. The rule of
informer privilege was devel oped to protect citizenswho assst in law enforcement and
to encourage others to do the same.*

It isimportant to understand the privilege belongs to the Crown and the informant and that the Crown cannot
waive the privilege without the informant’s consent. The Crown and the police are under a duty to assert the

3.R.v. Leipert (1997), 112 C.C.C. (3d) 385 (S.C.C), at p. 393. The effect of the informant privilege is that defence counsel’s
ability to narrow the roster of potential informants through cross-examination islimited - R. v. Picard (1997), 120 C.C.C. (3d)
572 (Que. C.A.), at p. 576 and R. v. Gray, (1997) 0.J. 1601 (QL) (C.A.)

4ibid at p. 390



privilege whenever it applies, the importance of the privilege exists far beyond a specific case?® It is wel
established that confidentiaity of police informantsisavauein and of itsaf that needsto be seduloudy guarded.

Theruleisabsolute in Canada. A judge has no discretion to aboridge the privilege; the only exception recognized
at law to dlow for an order disclosing the identity of the informant is when the accused can demondrate that
disclosure is required to establish his innocence.®

Exceptionsto Palice I nformant Privilege

As mentioned, the only exception to the police informant privilege isif the accused’ sinnocenceisat stake.” The
leading case on this exception is the decision of the Supreme Court of Canadain R. v. Scott.®

In Scott, the Supreme Court of Canada faced a Stuation where an undercover officer in Ontario acting on
informant information contacted the accused. Over severa months, the undercover officer made a number of
cocaine purchases. During their dealings, the accused offered to front the officer cocaine. The officer declined
indicating he had access to money to buy ounces of cocaine and didn’t need credit. It was then suggested that
he could supply the officer with larger quantities of cocaine (apound) if the officer would loan him money up front.
The loan was made on generousterms. The accused failed to ddliver the pound of cocaine as promised and when
it was felt the accused had the cocaine but was not going to come through with the delivery, the project was
ended. Police executed a search warrant, which relied on information from the initid informant who the
undercover officer used to contact the accused in the first place. Efforts of defence counsel to cross-examine
police officers about the identity of the informant, perhapsto establish a defence of entrgpment, allowed the case
to reach the Supreme Court of Canada.

The Supreme Court held that if disclosure of the identity of the informant was needed to demongrate the
innocence of the accused then theinformant privilege was vitiated and disclosure should be ordered by the Court.
The Court held that the identity of an informant should be revealed in three instances:

1 Theinformer isamaterid witnessto the crime;
2. The informant acted as an agent provocateur and played an insrumenta role in the crime;
3. The accused seeks to establish a search was not undertaken on reasonable grounds.

Inthe particular facts of Scott, the Supreme Court ruled that the informant was not amateria witness. Therewas
no evidence to suggest the informant had ever been in a postion to hear the conversations between the
undercover officer and the accused. There was dso no evidence to suggest the informant was an agent
provocateur.

5 Bisaillon v. Keable (1983), 7 C.C.C. (3d) 385 (S.C.C.)

6 supra note 3 at p. 392

" Marks v. Beyfus (1890), 25 Q.B.D. 494 (C.A.), at p. 498 andBisaillon , at p. 93.
8 supra note 2



For the innocence at stake exception to apply, the accused must prove on the bal ance of probabilitiesthat he can
edtablish at least one of the three grounds. A mere possibility or speculation is not sufficient. The Court will not
condone fishing expeditionsin thisarea. Justice McLachlin commented in the Leipert decison asfollows.

If speculation sufficed to remove the privilege, little if anything would be left of the
protection which the privilege purports to accord.®

Specified Public Interest & the Canada Evidence Act

Section 37 of theCanada Evidence Act, has codified the common law position with repect to the limited public
interest immunity avallableto policein preventing the disclosure of intelligenceinformation. It hasbeen established
that a balance need occur between the need to protect the interests of the accused and the ability of police
agencies to investigate matters without concern that its methods of obtaining information, its contacts and the
targets of investigations will be exposed.

The Canada Evidence Act, Section 37(1) States:

A minigter of the Crown in the right of Canada or other person interested may object
to the disclosure of information before a court, person or body with jurisdiction to
compd the production of information by certifying ordly or in writing to the court,
person or body that the information should not be disclosed on the grounds of a
specified public interest.

In discussing Section 37 in Re Attorney-General of Canada et al. and Sander, the B.C. Court of Apped
indicated that:

Anorder for disclosurein acrimind tria invokesthe common law and concentrateson
the requirement that there be a fair trid. The right to make full answer and defence is
a the heart of the inquiry.

An agpplication under S. 37 concerns two questions. Firg, it involves a consideration
of the public interest in the proper functioning of government. Secondly, it involves a
condderation of the public interest in disclosure, and whether it outweighs a specific
interest bearing upon the proper functioning of government.1°

Thereis no exhaugtive definition of Public Interest Privilege, in Sander the concept was discussed:

9 supra note 3, at p. 395
10 Re Attorney-General of Canada et al. and Sander (1994), 114 D.L.R. (4™) 455 (B.C.C.A))



Section 37 does not say what particular matter may fal within the words “ specified
public interest”. No particular communications are excluded. What particular interest
deserves protection isleft for decision on a case-by-case basis.™*

The specified public interests usudly relied upon by police can for the most part be broken down into four
categories, in each case it must be asserted that disclosure of information in the documents would:

1 identify or tend to identify human sources of information;

2. identify or tend to identify individuas other than the informant in the action who were or are the targets
of invedtigation;

3. identify or tend toidentify methods of operation utilized by the police agency intheinvestigation of crimina
activity;

4. identify or tend to identify relationships thet the police agency maintains with police and security forces
in Canada and e sawhere and disclose crimind intelligence received in confidence from such forces.

Identify or Tend to Identify Human Sour ces of Information

In the invedtigation of crime, police agencies rely upon the cooperation of people who agree to provide
information or assstance on the assurance of confidentidity. Thisis a vitd investigative aid used by al police
agencies. Many investigationswould be difficult or impossble to investigate without the ass stance of those willing
to come forward and provide information. This is particularly true with investigations involving narcotic or
organized crime offences where covert means are predominantly utilized. Fortunately, as mentioned previoudy,
the Supreme Court of Canada has seen fit to clearly protect this type of information as privileged with the
exception being where the innocence of the accused is at stake.'?

Targetsof Criminal Investigation

Many records maintained by police agencies may tend to identify targets or potentia targets of crimina
investigations. Awareness by those involved or thelr associates could easily thwart an investigation causing
irreparable damage and immeasurable cogts to the enforcement arm of the justice system.

Disclosure of the identity of those who are or have been the subject of a criminal investigation may provide
information that could enable a suspect to assess the sophistication and depth of resources, aswell as the extent
of the knowledge and expertise possessed by investigators. Thisinformation, without question, could compromise
crimind investigations.

Crimind targets must not be compromised and the argument put forward on a Section 37 certificate must clearly
indicate that any attempt to obtain information of a pre-emptive nature would be nothing more than afishing trip

1ibid.
12 supra at note 3



and ingppropriateto disclose. Targetsof past investigation may aso fdl into this category as pertinent information
of apadt target may supplement a future investigation.

M ethods of Operation

The methods of operation involved in gathering intelligence information take many forms and are essentid to the
detection of crimind activity. Thisis especidly the case in the investigation of drug related offenceswhere covert
means are predominantly utilized. Covert operationsinthe gathering of intelligence may involve dectronic devices
or techniques unknown to those being targeted. It is essentid that the methods of operation including the type of
equipment being used remain unknown to be effective.’®

Disclosure of operations or techniques may easily provide individuas involved in crimind activity with the type
of information required to enable them to devise ways to counteract investigations thus prgudicing the efficacy
of future operations. This information would aso provide suspects with the means of rendering techniques
ineffective and could hinder or frustrate investigations by acknowledging the resources avallable and the degree
of expertise possessed by investigators. Needless to say, once a suspect is aware of clandestine methods, not
only areinvestigationsjeopardized, the safety of thoseinvolved in any undercover capecity, whether an informant
or police officer, may be compromised.

InR v. Meuckon, the court discussed privilegein relation to police methods and safety of officersinvolved inthe
investigation. The court said:

If privilege is cdlamed in a crimind trid the trid judge mugt first decide whether the
information might possibly affect the outcome of thetrid. If the information could not
affect the outcome of the trid then privilege clam should generaly be uphdd. If
however, the decison to uphold the claim of privilege might affect the outcome of the
trid then the trid judge must consder whether upholding the clam of privilege would
have the effect of preventing the accused from making full answer and defence... In

13 A good illustration of thisisR. v. Richards(1997), 115 C.C.C. (3d) 377 (Ont. C.A.) where the Court refused to order
disclosure of a police technique. Another important issue is surveillance using the assistance of civilians, the Courts have
been prepared to treat disclosure of such alocation as falling within the informant privilege and therefore allowing
disclosure only where the accused can establish hisinnocence is at stake — see: R. v. Thomas(1998), 124 C.C.C. (3d) 178
(Ont. Ct. (Gen. Div.))



effect, the trid judge must consder whether the public interest in alowing the accused
to make full answer and defence can be overridden by the interest asserted by the
Crown.*

Information from other Police or Security Forces

All police agenciesin Canadarely upon other police or intelligenceforcesin nationd and internationa jurisdictions
to disclose information and intelligence related to criminad activity with loca or nationd implications. Thisis
particularly the case with investigations involving organized crime that eesily transcend borders. Accordingly, the
ass stance and cooperation of police and security forces abroad by way of exchangesof crimind intelligence and,
IN SoMe cases, resources, is essentid to effective investigations. It is understood, and vitd to the continuance of
rel ationships between theloca police service and the other police or security force, that information provided not
be disclosed without the originating agency’s permisson. To maintain afluid and consstent flow of information,
relationships cannot be compromised. By being forced to step away from professona commitments through
disclosure, the foreseeable consequence will lead to the dwindling of useful informeation being exchanged and will
certainly provide a benefit to those in society most reviled.

Generdly spesking, when amation is made by defence counsd to obtain information faling into one of the
above categories, the Crown is under an obligation to discuss the request with the police. If it is determined
that some of the information is not clearly irrelevant to the proceeding,*® relevancy being determined by the
Crown, then the information must either be turned over to defence counsel or an objection made under the
Canada Evidence Act with the option of filing a Certificate outlining the privileges claimed with the court.
There may be circumstances where the Crown is not prepared, for whatever reason, to get involved in a
public interest privilege motion, leaving it to police counse to make the objection and present the facts.

There has been a suggestion from the defence bar that police, without concurrence from Crown, do not have
ganding to maintain a Canada Evidence Act objection. This argument is based upon Section 37(1) which
identifies “the Crown in theright of Canada or other person interested” as being the only entities who have
standing to make an objection under the Canada Evidence Act. This interpretation however, istoo redtrictive
and contrary to the clear wording of the statute — “other person interested.”

There have been ingances in Canada where police forces have made application to the Court invoking
Section 37 of the Canada Evidence Act. Recently, in R. v. Pangman et al. (Man. Q.B., 1999) the
Winnipeg Police Service, relying on the “other person interested” provision of Section 37, were granted
ganding by Madam Justice Krindle to chdlenge disclosure of confidentid intelligence files of the Winnipeg
Police relating to a street-gang known as the Manitoba Warriors. In Pangman, Justice Krindle reasoned that
if the Crown refuses to object to disclosure when the police clam a public interest privilege, then it must be
left to police to make their argument independent of the Crown. To do otherwise would be unfair to police
and those whose information they seek to protect. Pangman is a unique case in the sense that the Crown was

1 R. v. Meuckon (1990), 57 C.C.C. (3d) 193 (B.C.C.A))
1 R. v. Stinchcombe (1991), 68 C.C.C. (3d) 1 (S.C.C)



not prepared to make a public interest privilege objection because defence counsel had made a generd
alegation againg the Crown of professona misconduct, as such; the issue was lft for the police to pursue.

There have been many occas ons where the Crown, on behdf of the police, has made a Section 37 objection
and the determination of disclosure has been made by the court after examining the documents. It isnot a
requirement, however, that the information sought to be protected hasto be examined by the court. In
Mickle, the R.C.M.P. objected to the disclosure of information under the Canada Evidence Act. In doing so
they asserted a public interest privilege. The R.C.M.P. dleged that disclosure of their fileswould reved
important and confidentia police procedures and information systems which would damage future
investigations, reveal modus operandi of police agents and agencies, and revea names of persons currently
under investigation. Without examining the documents, the court indicated that the rights of the accused were
not outweighed by the privilege claimed by the R.C.M.P. The documents were not released. '

This position was aso supported in Bailey v. Royal Canadian Mounted Police, whenthe court reasoned that
in making a determination under Section 37 of the Canada Evidence Act it mugt first be determined if an
apparent case has been made for disclosure. If the gpparent case is not met, the court does not have to proceed
to the second stage of examining the documents of which privilege is daimed.t’

In making a determination a Court may examine the documents in question to assst in the balancing test — S.
37(2) of the Canada Evidence Act.

Disclosure

One of the most important aspects of public interest privilege is its interrdationship with the Crown’s generd
obligation to disclose dl rdlevant information to an accused to alow them to make full answer and defence. The
Supreme Court of Canadain the leading decision of R v. Stinchcombe held that asamatter of condtitutiond law
the Crown is under an obligation to disclose dl information within its control unless it is clearly irrdevant or
privileged.®®

Until recently, there was some debate as to whether or not this genera rule of disclosure might provide another
exception to informant privilege.®

6 Micklev. R (1987) 19 B.C.L.R. (2d) 266 (S.C.)

17 Bailey v. Royal Canadian Mounted Police, [1990] F.C.J. No. 1139 (QL)

18 supra at note 15. An excellent exampleisthe case of R. v. Greganti (Ont. S.C. 2000). In that case debriefing notes of a
police agent were not disclosed by the R.C.M.P. to the Crown until the eve of the trial. These internal R.C.M.P. documents
were not typically released. Justice Stayshyn was critical of thislack of disclosure which would be important to testing the
credibility of the police agent, in addition to staying the charges the Court ordered costs against the Crown in the amount of
over $116,000.00.

19 See D.M. Tanovich, when Does Stinchcombe Demand that the Crown Reveal the Identity of aPolice Informer?(1995), 38 C.R.
(4th) 202. Inthedecision of R. v. 4-12 Electronics (1996), 108 Man. R. (2d) 32(Q.B.) this issuewasfully litigated. Inadecision,
which foreshadowed in many aspectsthel eipert decision, Mr. Justice Hanssen concluded that Stinchcombe did not alterany
of therulesrelating to informant privilege asenunciated inScott. Seealso - R.C.M.P.v. Saskatchewan (Commission of Inquiry
into the death of Leo Lachance) (1992), 75 C.C.C. (3d) 419 (Sask. C.A.) at p. 425.



The Supreme Court of Canada had an opportunity to ded with the issue of disclosure and police informant
privilege in the decison of R v. Leipert. This was a case where police attended to an accused’ s residence
because of a Crime Stopper’stip. While standing on the street, the investigating officer could smell the aroma
of marihuana coming from the accused house and could see that severd windowsto the house were blacked out
or barred. Upon execution of the search warrant, the police discovered a marihuana grow operation. At trid,
defence counsdl argued that they wereentitled to production of the Crime Stopper’ sdocument recording theinitial
tip in order to challenge the search warrant. The Crown refused to disclose the information on the basis of police
informant privilege.

The Supreme Court held that the accused’ s right to disclosure does not supersede or trump the police informant
privilege asenunciated in Scott. Unlessan accused fallswithin theinnocence at stake exception discussed eaxrlier,
he will not gain access to informant information based on generd principles of disclosure.

Editing

Once an objection under the Canada Evidence Act has been put to the court, it will befor the judgeto decide,
after hearing representations, the process to determine whether the information sought should be disclosed. A
judge may decide to rdlease dl of the information, none of the informationor some of theinformation. Inthe last
case, an editing process may occur Smilar to that utilized when opening a packet relative to wiretaps or seded
search warrant. The Crown will have the opportunity to initidly edit the information. Edited materid will then be
released to counsd and arguments as to the acceptability of the editing will be heard and ultimately a verson of
the editingwill receivejudicia approva. The proceduresthat have been used asatemplatefor the editing process
have been discussed by the Supreme Court of Canadain the decisonsof R v. Garofoli,® R v. Durette, 2 and
Leipert. This process was followed specific to informant and inteligence information in Pangman.

Investigators should understand that the Supreme Court takesthe position that the starting point isthat an accused
is entitled to disclosure of dl materids not clearly irrdevant.? The policeinformant privilegeisof course grounds
to not discloseinformation, subject to the exceptions discussed earlier in Scott. An order under Section 37 of the
Canada Evidence Act would be another lega reason to not require disclosure. When editing documents, the
Supreme Court has made it dlear that editing is to be kept to the absolute minimum.?

When there are questions of privilege, the editing procedure consists of essentidly three (3) sages:

1 The information or content of the information is provided to the Crown for editing purposes.

20 R, v. Garofoli (1990), 60 C.C.C. (3d) 161 (S.C.C.)
21 R, v. Durette (1994), 88 C.C.C. (3d) 1

22 supra at note 15.

2 supra at note 2, p. 315



At this stage, Crown counsel will meet with police and ask them to seewhat if any information can be released.
It isimportant to remember that information covered by informant privilege may only be rdeased if the Crown
and informant agree. If gppropriate in the circumstances, Crown counsel may ask police to spesk to the
informant, if known to them, to get permission for the release of informetion.

The factors the Crown must consider in the editing process include those privileges discussed earlier (informant
confidentidity, protect police operations and techniques, compromise policeinvestigation). In addition, the court
inR v. Paramar,?* identified the prejudice that may occur to theinterests of innocent persons, asbeing afourth
criteria This point was supported in Garofoli.

In the case of information from an anonymous informant, editing will be dmost impossible asthe policewill have
no idea what information will identify the informant, and what will not. Leipert, was a case of a search warrant
based partly on an anonymous informant. The Supreme Court said in such cases no editing should occur and no
disclosure should occur unless the accused can fal within the innocence at stake exception.®

2. The edited documents are provided to defence counsdl if the accused cannot appreciate the
nature of the editing, judicid summaries of the information edited should be provided.

Once the Crown has edited theinformation, acopy of the edited versionisdisclosed to counsel. Defence counsel
at this point may accept the editing or may chalenge the editing that has taken place. If the trid judge believes
ajudicid summary isnecessary to understand the editing, he should provide ajudicid summary of theinformation.

3. If the accused challenges the editing, a procedure occurs whereby the trid judge reviews the
Crown’sediting. Thetrid judgeisto try to keep editing to the bare minimum necessary to protect
the informant. This procedure is done in open court and on the record.?® Crown counsd and the
tria judge will have the unedited materias, defence counsd will havethe edited materiasand the
judicia summaries, if provided, to assst them with the edited information. At this stage the trid
judge will rule as to whether or not the edited materia should be disclosed; if the materid is
ordered not disclosed the court should ensure that the editing done is the minimum necessary in
the circumstances to protect the informant or information.

Ultimately, the Crown retains the power to Stay proceedings before any order of disclosure takes place. Thisis
acrucia safeguard to protect confidentidity of informants or information relative to the other heads of specified
public interest.

24(1987), 34 C.C.C. (3d) 260 (Ont. H.C.)

25 supra at note 3, pp. 397-398

26 Historically some of this process occurred outside the presence of the accused in chambers. However the Ontario Court
of Appeal inR. v. Rowbotham (1988), 63 C.R. (3d) 113 and cases since then have made it clear that the “editing review”
procedures should be done on the record in open court and in the presence of the accused. Exceptional care must be taken
by the trial judge and Crown counsel not to make any inadvertent disclosure of informant information during this procedure.

10



Conclusion

Asindicated a the outset, privilege is an invauable tool for law enforcement. Without it, a tremendous source
of information for investigators would likely evaporate, as confidentidity could not be preserved when matters
proceeded through the court process. Care must be shown by both the police and Crown to guard informant
privilege and other public interest privileges because of their importance to the effective functioning of law
enforcement. Care must also be shown to ensure that informants do not lose their confidentidity by their actions
or directions from the police. Therulesin Scott are not complicated, but if aninformant fallswithin the exception
ether hisor her identity will be ordered disclosed or the Crown may terminatethe case by staying thecharge. This
area of law is chdlenging not only for investigators but for lawyers as wdl. Consultation with the Crown,
particularly in the investigetive stage, can prevent difficulties a alater dete.
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