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I.

1.

OVERVIEW

The Plaintiff, Deborah Louise Douez ("Douez"), a resident of British Columbia,

has brought a Notice of Civil Claim against the Respondent, Facebook, Inc. ("Facebook"),
seeking remedies under the British Columbia Privacy Act1 (the "Douez Claim"). Douez seeks
certification of the action as a class proceeding (the "Proposed Class Action") on behalf of "all
British Columbia resident persons who are Members of Facebook and whose name, portrait, or
both have been used by Facebook in a Sponsored Story" (the "Proposed Class")? A class action
alleging similar claims is currently pending before the U.S. District Court for the Northern
District of California (the "U.S. Proceeding").

1

RSBC 1996, c 373 ("Privacy Acf'), Facebook's Authorities, Tab 1.

2

Notice of Civil Claim at para 43.
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2.

Facebook owns and operates www.facebook.com, a free social networking

website. In or about January, 2011, Facebook introduced "Sponsored Stories" across its global
operations. It is this form of advertising about which the Plaintiff complains.
3.

This Court should decline to exercise jurisdiction over the Douez Claim on the

basis of Facebook's forum selection clause (the "Forum Selection Clause"). Under Facebook's
Statement of Rights and Responsibilities (the "Terms"), registered Facebook users ("Users")
such as Douez (and all of the proposed class members) agree that any disputes related to
Facebook or its Terms "will be resolved in a state or federal court located in Santa Clara County"
and "agree to submit to the personal jurisdiction of the courts located in Santa Clara County,
California."3 Furthermore, Users agree that any disputes will be governed by the laws of the
State of California, "without regard to conflict of law provisions" (the "Choice of Law

Clause"). 4 The Facebook Terms are binding and enforceable against Douez and other Facebook
Users who have registered for and continue to use Facebook's free service.

4.

In the alternative, Facebook asserts that, even if this Court determines that it has

territorial competence despite the Forum Selection Clause, it should decline to exercise that
jurisdiction and stay the Application in favour of the U.S. Proceeding the ground of forum non

conveniens, pursuant to section 11 of the Court Jurisdiction and Proceedings Transfer Act, SBC
2003, c 28 (the "CJPTA"). 5
5.

Facebook asserts that, in applying the principles of forum non conveniens, this

Court should decline to exercise its jurisdiction. Facebook, Inc. has no presence in British
Columbia and all of the key witnesses and evidence that engaged in conduct that bears upon the
subject matter of the claim are located in California. Users also agree in the Terms to submit to
the personal jurisdiction of courts in California and the Choice of Law Clause mandates that
California law shall apply to disputes like this claim.
6.

From the outset of these proceedings, Facebook has reserved its rights concerning

this Honourable Court's jurisdiction over it in relation to the Douez Claim.
3

Affidavit ofSandeep N Solanki, sworn September 28,2012 ("Solanki Affidavit") at para 15.

4

Solanki Affidavit at para 15.

5

Facebook's Authorities, Tab 2.

At a Case

- 3Management Conference held July 30, 2012, the Court directed that the sequencing of the
jurisdictional challenge and the pending motion to certify this proceeding as a class action, be
determined at a hearing to be held December 14, 2012, and fixed a provisional date of January
15, 2013 for the hearing of the jurisdictional challenge. This Brief addresses the substantive
issues of jurisdiction and forum. A separate Brief, filed contemporaneously, addresses the issue
of sequencing.
II.

FACTS

7.

The ''jurisdiction facts" on this motion are found in the Affidavit of Facebook

employee Sandeep Solanki. The Plaintiff filed no evidence on this motion, therefore, there are no
jurisdiction facts other than those filed by Facebook.
A.

Background
(a)

Facehook, Inc.
Facebook is a Delaware corporation with its head office located in Menlo Park,

8.

California. Facebook has approximately 1 billion monthly active Users worldwide. 6 Facebook
employs more than 2,000 individuals at its Menlo Park office in California. 7 The current
Facebook employees who were primarily involved in the development of Sponsored Stories are
located in northern California. The majority ofFacebook's records regarding the development of
Sponsored Stories are located and accessible in the company's Menlo Park office. 8

(h)
9.

Facehook Canada Ltd.
Facebook does not have an office or other place of business located in British

Columbia. 9 Facebook, Inc. is affiliated with entities incorporated in various countries, including
Facebook Canada Ltd. ("Facebook Canada"). Facebook Canada was incorporated under the
laws of Canada and has its registered office in Calgary, Alberta.

10

6

Solanki Affidavit at para 16; since the Solanki Affidavit was sworn, Facebook announced that it had surpassed I
billion monthly active users worldwide.

7

Solanki Affidavit at para 17.

8

Solanki Affidavit at para 18.

9

Solanki Affidavit at para 19.

10

Solanki Affidavit at para 21.
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10.

Facebook Canada employs 33 people almost all of whom work from its Toronto

head office. Facebook Canada is involved primarily with selling advertising to clients in Canada.
It does not operate facebook.com nor does it store data related to Users in Canada. 11
(c)

11.

The Douez Claim
The Douez Claim alleges that Facebook's use of names or portraits of Users in the

Proposed Class to advertise or to promote goods or services in connection with Sponsored
Stories breached section 3 of the Privacy Act. It further alleges that Facebook has committed the
statutory tort set out in section 3(2) of the Privacy Act, which prohibits use of "the name or
portrait of another for the purpose of advertising or promoting the sale of, or other trading in,
property or services, unless that other, or a person entitled to consent on his or her behalf,
consents to the use for that purpose." Douez claims that she did not consent to the use of her
name or portrait in Sponsored Stories.
Douez filed a motion for certification on July 5, 2012. A certification hearing has

12.

been scheduled for June 18 to June 20, 2013.
(d)

Sponsored Stories
Facebook launched Sponsored Stories in or about January, 2011. Sponsored

13.

Stories enable marketers to promote the stories they publish from their Facebook page to Users
who have connected with the page or to amplify the distribution of stories Users are already
sharing with their friends that are relevant to a business or organization's marketing efforts.
Sponsored Stories generally operate in the same manner for Users located in the U.S. and for
those located in British Columbia, and elsewhere in the world.
(e)

14.

12

The Facebook Terms
Facebook requires that all Users agree to its Terms. The Facebook Terms dated

April 26, 2011, operative at the time of the commencement of this Action, state, in part:
You will resolve any claim, cause of action or dispute (claim) you have with us
arising out of or relating to this Statement or Facebook exclusively in a state or
federal court located in Santa Clara County. The laws of the State of California
11

Solanki Affidavit at paras 22-23.

12

Solanki Affidavit at para 4.

- 5will govern this Statement, as well as any claim that might arise between you
and us, without regard to conflict of law provisions. You agree to submit to the
personal jurisdiction of the courts located in Santa Clara County, California for
purpose of litigating all such claims. 13

15.

The Terms state that by continuing to use or access Facebook, Users accept the

terms then in effect. 14 The Facebook Terms dated May 27, 2007, which were in place when
Douez became a Facebook User, state, in part:
We reserve the right, at our sole discretion, to change, modify, add or delete
portions of these Terms of Use at any time without further notice ... Your
continued use of the Service or the Site after any such changes constitutes your
acceptance of the new Terms ofUse. 15

16.

Each version of the Terms states, in part, that the then-current version of the terms

"supersede[s] any prior agreements" between the User and Facebook. 16

(f)
17.

The U.S. Proceeding
In accordance with the Terms, the U.S. Proceeding is being heard by the United

States District Court for the Northern District of California. Currently, the parties to the U.S.
Proceeding are in the process of seeking Court approval for a proposed settlement. The proposed
settlement class is defined as "all persons in the United States who have or have had a Facebook
account at any time and had their names, nicknames, pseudonyms, profile pictures, photographs,
likenesses, or identities displayed in a Sponsored Story, at any time on or before the date of entry
ofthe Preliminary Approval Order."

17

III.

LAW AND SUBMISSIONS

A.

Overview of Law and Submissions

18.

Facebook submits that this Court should decline jurisdiction on the basis of its

Forum Selection Clause and alternatively, on the grounds of forum non conveniens. These are
distinct jurisdictional analyses. As stated by the Court of Appeal in Viroforce Systems Inc. v.

13

Solanki Affidavit at para 15; Exhibit "D" to Solanki Affidavit at 68.

14

Solanki Affidavit at para 10.

15

Solanki Affidavit at para 11, Exhibit "B" to Solanki Affidavit at 45.

16

Solanki Affidavit at para 14.

17

Solanki Affidavit, para 5, Exhibit "A" to Solanki Affidavit at 19.
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18

the CJPTA does not specify how forum selection clauses are to be treated in

the analysis of determining jurisdiction. 19 Tysoe J.A. continued:
It is first determined whether the court in question has or can assume
jurisdiction. If so, the question becomes whether the court should take
jurisdiction. In this regard, the court will decline jurisdiction for one of two
reasons - the enforcement of a forum selection clause or a determination of
forum non conveniens.

In my opinion, the Act does not alter the general approach to be taken when the
parties agree to a forum selection clause. If it is determined or assumed that the
British Columbia court has territorial competence, the issue is whether the court
should decline jurisdiction, either because the forum selection clause ought to be
enforced or a consideration of the factors contained in s. 11 of the [CJPTA]
leads to the conclusion that a court in another jurisdiction is a more appropriate
forum. 20 [Emphasis added]

19.

The Supreme Court of Canada stated in Teck Cominco Metals Ltd. v. Lloyd's
1

Underwriteri that "[t]he CJPTA creates a comprehensive regime that applies to all cases where
a stay of proceedings is sought on the ground that the action should be pursued in a different
jurisdiction (forum non conveniens)."22 Indeed, in codifying the test for forum non conveniens, a
judge must consider all the factors listed in section 11 of the CJPTA in determining whether a
stay of proceedings is warranted. However, section 11 is not an exhaustive list. 23 There are other
matters a court will take into account in determining whether to take jurisdiction, including the
presence of a forum selection clause, which, as indicated in Viroforce, is a matter considered
separate and apart from section 11 of the CJPTA. This is supported by the British Columbia case
of Right Business Limited v. Affluent Public Limitecf4 where Masuhara J. outlined the six factors
listed under section 11 of the CJPTA and then turned to examine, under a separate heading, the
"forum selection and attornment clauses" ?5

18

Viroforce Systems Inc v R&D Capital Inc, 2011 BCCA 260 ("Viroforce") at para 14, Facebook's Authorities, Tab

3.
19

Ibid at para 12.

20

Ibidatparas 13-14.

21

2009 SCC 11, Facebook's Authorities, Tab 4.

22

Ibid at para 21.

23

Laxton v Anstalt, 2011 BCCA 212 at para 44, Facebook's Authorities, Tab 5.

24

2011 BCSC 783, Facebook's Authorities, Tab 6.

25

Ibid at para 92.
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20.

Accordingly, Facebook submits its jurisdiction arguments regarding the Forum

Selection Clause and the forum non conveniens factors under section 11 of the CJPTA as
separate and distinct analyses.

B.

The Douez Claim Ought to be Stayed Because of Facebook's Forum Selection
Clause

21.

The validity and effect of a forum selection clause are part of the determination of

whether a court should decline territorial competence. The existence of the Forum Selection
Clause can, by itself, be sufficient for this Court to decline jurisdiction?6 As stated by Bastarache
J. in Z.l Pompey Industrie v. ECU-Line NV :27
[T]he presence of a forum selection clause [ ... ] is, in my view, sufficiently
important to warrant a different test, one where the starting point is that parties
should be held to their bargain, and where the plaintiff has the burden of
showing why a stay should not be granted. 28

22.

A forum selection clause will be enforced in British Columbia class actions unless

the plaintiff can establish a "strong cause" why it should not be bound by it.29 In Ezer v. Yorkton
Securities Inc., 30 the convenience to a plaintiff of having the matter heard in British Columbia,
and the alleged cost advantages of bringing a class action in British Columbia, rather than
Ontario, were insufficient to establish a "strong cause" to overcome the exclusive jurisdiction
clause that was at issue. 31 In Expedition Helicopters Inc. v. Honeywell Inc., 32 which was cited
with approval in Viroforce, 33 Juriansz J. identified the factors to be considered in establishing a
"strong cause" not to enforce a forum selection clause, which included the following:

26

Viroforce, supra note 18 at para 14. See also Microce!l Communications Inc v Frey, 2011 SKCA 136 at paras 106
to 115, Facebook's Authorities, Tab 7.

27

2003 SCC 27 ("Pompey"), Facebook's Authorities, Tab 8.

28

Ibid at para 21

29

Viroforce, supra note 18 at paras 14-16, Facebook's Authorities, Tab 3.

30

2004 BCSC 487 ("Ezer"), Facebook's Authorities, Tab 9.

31

Ibidatparas 17-19,25 and27.

32

2010 ONCA 351 ("Expedition Helicopters"), Facebook's Authorities, Tab 10.

33

Viroforce, supra note 18, Facebook's Authorities, Tab 3.
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the plaintiff was induced to agree to the clause by fraud or improper inducement
or the contract is otherwise unenforceable;

•

the court in the selected forum does not accept jurisdiction or otherwise is unable
to deal with the claim;

•

the plaintiff can no longer expect a fair trial in the selected forum due to
subsequent events that could not have been reasonably anticipated; or

•

enforcing the clause in the particular case would frustrate some clear public
policy. 34

None of these "strong cause" factors are present in the instant case.
(a)

23.

The Proposed Class was not induced to agree to the Terms
It cannot be said that Facebook fraudulently or improperly induced its Users to

agree to the Forum Selection Clause. By "signing up" for Facebook, Users gain access to a free
social networking website with approximately one billion Users worldwide and various
innovative features, including the ability to share photos, videos, and countless others types of
content. 35 In return, they agree to the Terms, including the Forum Section Clause, which
provides both Facebook and Users with certainty in regards to the situs of potential claims
related to Facebook or its Terms.
24.

Moreover, the wording ofthe Forum Selection Clause is clear and unambiguous.

There was no misrepresentation or fraud as to the nature of the agreement between Facebook and
its Users. Douez has not deposed that she was confused by the Terms that she agreed to. In

Rudder v. Microsoft Corp,/ 6 Winkler J. of the Ontario Superior Court granted a motion to stay a
proposed class action based on a choice of forum clause in an online standard form agreement
where consumers acknowledged acceptance of the terms displayed online. The court found that
as long as the terms are presented in a reasonable way and the consumer is directed to read them,
such contracts should be treated just like any other written contract. Winkler J. stated that to do
otherwise would "move this type of electronic transaction into the realm of commercial

34

Expedition Helicopters, supra note 32 at para 24, Facebook's Authorities, Tab I 0.

35

Solanki Affidavit at para 16.

36

[1999] OJ No 3778 (ON SC), additional reasons at (November 12, 1999), Doc. 97-CT-046534CP (ON SC)
("Rudder"), Facebook's Authorities, Tab II.

-9absurdity. It would lead to chaos in the marketplace, render ineffectual electronic commerce and
undermine the integrity of any agreement entered into through this medium."37

25.

In the British Columbia case of Century 21 Canada Ltd. Partnership v. Rogers

Communications Inc., 38 Punnett J. emphasized the importance of enforcing online agreements:
[A] publically available website does not necessarily give a right of access free
of any contractual terms. Depending on the circumstances, a contract may be
formed. [... ] It is important for commercial efficacy that contract terms can be
agreed upon as easily in the electronic world as in the world of paper. In my
opinion, the defendants' suggestion that the Internet would be crippled by
enforcing Terms of Use is incorrect. To render Terms of Use unenforceable
would impair the utility and health of the Internet as creator's products would
not be capable of contractual protection. 39 [Emphasis added]

In Century 21, Punnett J. held that if electronic terms of use are provided to users

26.

with sufficient notice, are available for review prior to acceptance, and clearly state that
proceeding further with the website is acceptance of the terms, then the act of browsing past the
initial page of the website or searching the site is conduct indicating agreement with the Terms of

°

Use. 4 Facebook's Terms are provided with sufficient notice. Individuals seeking to become
Facebook Users must undergo Facebook's registration process. 41 As part of the registration
process, prospective Users must agree to Facebook's terms, which are available for review prior
to acceptance. It is clearly stated that proceeding further with account registration is acceptance
of the Terms.42 Further, Users and non-users ofFacebook alike can access the Terms at any time,
at facebook.com/terms.php. Facebook Users may access the Terms at any time by clicking on a
blue link called "Terms," which is accessible from virtually every page of the site, including the
facebook.com homepage. 43

37

Rudder, supra note 36 at para 16, Facebook's Authorities, Tab 11.

38

2011 BCSC 1196 ("Century 21"), Facebook's Authorities, Tab 12.

39

/bidatparas 116-117.

40

Ibid at para 119.

41

Douez Statement of Claim, March 29,2012 at para 9.

42

Solanki Affidavit at para 7.

43

Solanki Affidavit at para 8.

- 10-

(b)
27.

The U.S. Court will not refuse to accept jurisdiction
There is no evidence to suggest that the courts in the contractually agreed forum

(i.e., federal or state courts in Santa Clara County), which are near Facebook's head office,
would decline jurisdiction or otherwise be unable to address the allegations in the Douez Claim.
In fact, the U.S. Proceeding, which was commenced in the U.S. District Court for the Northern
District of California in accordance with the Forum Selection Clause, asserts issues similar to
those raised in the Douez Claim and has been litigated by the parties since March 2011,
including extensive motion practice, discovery, and complete briefing on class certification
Issues.

(c)

The Proposed Class will receive a fair trial
It cannot be said that a fair trial cannot be expected in the selected forum. The

28.

well established class action regimes in the U.S. afford Douez and the Proposed Douez Class
similar substantive rights and protections as those they may have in British Columbia. Both
regimes provide an individual right of action specific to alleged privacy breaches and a
procedural means by which to pursue class certification. A decision by this Court to stay
jurisdiction over the Douez Claim would not deprive Douez and the other members of the
Proposed Class of the ability to pursue remedies against Facebook in respect of the alleged
breaches of privacy, as such remedies could be pursued in the courts of Santa Clara County.
(d)

29.

Public policy favours enforcing the Forum Selection Clause
When Douez and other members of the Proposed Class made the decision to

become Users of Facebook, a U.S. company with its head office in California, it was reasonable
for them to expect that any claims that they may have related to Facebook or its Terms would be
required to be litigated in California, or at least in the U.S., in accordance with California (or
U.S.) laws. Enforcing the Forum Selection Clause would be in keeping with the public policy
objective of holding contracting parties to their agreements that accord with reasonable
expectations in the circumstances.
30.

In assessing the substance of a "strong cause" to override a forum selection

clause, British Columbia courts have also been influenced by a desire to foster certainty in

- 11 -

international commercial contracts. 44 Indeed, as stated by Garson J. in Preymann v. Ayus

Technology Corporation, "[t]he CJPTA scheme recognizes the importance of facilitating
interprovincial and international commerce."45
31.

The Forum Selection Clause provides certainty both to Users and Facebook in

regards to where disputes related to Facebook and its Terms will be litigated. As a global
business, moreover, it is reasonable for Facebook to direct that disputes based on advertising
products like Sponsored Stories, all of which were developed from its head office in California,
will be heard in California courts. In Club Resorts Ltd. v. Van Breda, 46 the Supreme Court of
Canada cautioned courts against asserting jurisdiction in a manner that would subject large
commercial organizations to "universal jurisdiction".47 Certain types of international commercial
activity, such as advertising, could subject "commercial organizations of a certain size" to
lawsuits in courts "everywhere and anywhere" in the world. 48 The Supreme Court's cautionary
words are apposite. Subjecting Facebook to the "universal jurisdiction" of courts will impose
undue burden and uncertainty on its international commercial activities.
32.

Canadian courts have also recognized that it is poor public policy for a foreign

defendant being subject to litigation in multiple jurisdictions in respect of the same alleged
wrong. 49
33.

To find that a British Columbia court has jurisdiction over Facebook in these

circumstances would be based on the faulty premise that, notwithstanding its Terms, Facebook
and its Users ought to have expected disputes related to the site to be heard outside of California
court applying anything other than California law.

44

Pompey, supra note 27 at para 20, Facebook's Authorities, Tab 8. See also Club Resorts Ltd v Van Breda 2012
SCC 17 ("Van Breda") at paras 73-77, Facebook's Authorities, Tab 14.

45

2012 BCCA 30 at para 49, Facebook's Authorities, Tab 13.

46

Van Breda, supra note 44, Facebook's Authorities, Tab 14.

47

Ibid at paras 87 and 114.

48

Ibid at para 114.

49

Desjean v Intermix Media Inc, [2007] 4 FCR 151 (FC) ("Intermix"), Facebook's Authorities, Tab 15.
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34.

Section 4 of the Privacy Act Does Not Prevent the Enforcement of the Forum
Selection Clause
The Privacy Act creates the statutory tort complained of by the Plaintiff. Section

4 of the Privacy Act provides exclusive jurisdiction in the Supreme Court of British Columbia to
try actions under the Privacy Act:
Despite anything contained in another Act, an action under this Act must be
heard and determined by the Supreme Court.

Facebook submits that nothing in section 4 prevents this Court from enforcing its Forum
Selection Clause. The purpose of section 4 is to preclude other decision making bodies in British
Columbia from determining claims brought pursuant to the Privacy Act. Section 4 does not apply
to issues of forum conveniens and does not contemplate the jurisdiction of British Columbia
courts over foreign-based entities. 5°
35.

In British Columbia, there is no precedent applying section 4 to issues of

jurisdiction. Equivalent provisions to section 4 are found in the privacy legislation of
Newfoundland and Labrador51 and of Saskatchewan. 52 No legal authority applies the provisions
of either of those provincial statutes to issues of foreign jurisdiction. In the majority of section 4
cases, the issue is whether a court may hear a claim under the Privacy Act, or whether the
privacy claim must be resolved according to the arbitration clause agreed to by the parties. 53 In
Dawe v. Nova Collection Services (Njld.) Ltd. 54 , the issue was whether it was appropriate for an
inferior court to adjudicate a privacy claim, in the presence of a provision with the same effect as
section 4. In these cases, section 4 is applied to determine the appropriate local forum in which
to hear an action. Issues of international or inter-provincial jurisdiction do not arise.

50

As we will discuss in greater detail below, the law to be applied to the allegations in the Douez Claim is California
law, based on the Choice of Law clause in the Terms. Alternately, even if British Columbia law is applied,
nothing in the Privacy Act precludes the enforcement of the Forum Selection Clause.

51

Privacy Act, RSN 1990, c P-22, s 8, Facebook's Authorities, Tab 16.

52

The Privacy Act, RSS 1978, c P-24, s 5, Facebook's Authorities, Tab 17.

53

See Petrov v British Columbia Ferry Corp, 2003 BCSC 270, Facebook's Authorities, Tab 18; Communications,
Energy & Paperworkers' Union of Canada (CEP) Local 433 v Unisource Canada Inc, 2004 BCCA 351
("Unisource"), Facebook's Authorities, Tab 19; Billingsley v CEP, Local 481, 2010 SKQB 297, Facebook's
Authorities, Tab 20.
54

160 Nfld & PEIR 266, [1998] NJ No 22, Facebook's Authorities, Tab 21.
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The Plaintiff relies on the recent decision of the Supreme Court of Canada in

Seidel v. TEL US Communications Inc. 55 • In that case, the Supreme Court considered whether an

arbitration clause should be enforced. The cause of action was under the Business Practices and
Consumer Protection Act, SBC 2004, c 2 (the "BPCPA"), which empowers the Supreme Court

of British Columbia to hear actions for breaches of the BPCPA. The Supreme Court of Canada
considered whether arbitration or litigation in the Supreme Court was appropriate in the
circumstances. The Court held that the clear intention of the legislature was to ensure that claims
under the BPCPA would be litigated in a public forum and not resolved by "private, confidential
and binding" arbitration.

56

Arbitration, according to the Court, would "inhibit rather than

promote wide publicity (and thus deterrence) of deceptive and/or unconscionable commercial
conduct."

57

The legislature intended to "utilize private consumers as effective enforcement

partners" and concluded that the most effective forum is not a "'private and confidential'
alternative dispute resolution behind closed doors, but very public and well-publicized
proceedings in a court of law."

58

Accordingly, Seidel has no application to the case at bar

because this action could be properly heard in a court oflaw in Santa Clara County if the Forum
Selection Clause is enforced.
37.

In Sarabia v. "Oceanic Mindoro" (The), 59 the British Columbia Court of Appeal

cited the United States Supreme Court in support of the proposition that an arbitration clause is a
"specialized kind of forum selection clause that posits not only the situs of [the] suit but also the
procedure to be used in resolving the dispute." 60 This is an important distinction. Applying
Seidel to the present case, it is clear the intention of the British Columbia Legislature in enacting

section 4 of the Privacy Act was to determine the procedure to be used in resolving claims for the
tort of invasion ofprivacy, namely, trial by a superior court. The purpose of section 4 appears to
be ensuring that these claims are resolved by a competent judicial tribunal. Section 4 is not
directed at the situs of claims under the Privacy Act as between competing foreign jurisdictions.
55

2011 SCC 15 ("Seidef'), Facebook's Authorities, Tab 22.

56

Ibid at para 6.

57

Ibid at para 21.

58

Ibid

59

(1996) 26 BCLR (3d) 143, Facebook's Authorities, Tab 23.

60

Ibid at para 32 citing Scherk v. Alberto-Culver Co., 417 US 506, 41 LEd 270 at 280 (1974) (US SC).

- 1438.

Finally on this point, the British Columbia Privacy Act and s. 3(a) came into

existence in 1968 and predates the advent of the Internet much less the reach of a global social
network such as Facebook. Moreover, British Columbia had no class action legislation until
1995. The Class Proceedings Act, S.B.C. 1995, c. 21, received Royal Assent on June 21, 1995
and came into force on August 1, 1995. When the legislative context of section 4 is properly
understood, it is apparent that the purpose of the Privacy Act was to protect individuals from the
tort of misappropriation of personality. The scale and scope of multijurisdictional class action
lawsuits was never contemplated by the legislators at the time.
C.

The Douez Claim Ought to Be Stayed Because California is the More Appropriate
Forum

39.

Even if this Court were to determine that it has territorial competence despite the

Forum Selection Clause, it has the residual discretion to decline to exercise that jurisdiction and
stay the Application on the basis ofjorum non conveniens (i.e. that there is another forum that is
more appropriate to hear the action).
40.

This Court's discretion is derived from section 11 of the CJPTA which states that

"[a]fter considering the interests of the parties to a proceeding and the ends of justice, a court
may decline to exercise its territorial competence in the proceeding on the ground that a court of
another state is a more appropriate forum in which to hear the proceeding."
(a)

In determining whether to defer to a court outside British Columbia, the Court
must consider the circumstances relevant to the proceeding including: The
comparative convenience and expense for the parties to the proceeding and for
their witnesses, in litigating in the court or in any alternative forum;

41.

(b)

The law to be applied to issues in the proceeding;

(c)

The enforcement of an eventual judgment, and;

(d)

The fair and efficient working of the Canadian legal system as a whole.
A consideration of each of these factors supports a stay of the Douez Claim in

favour of the courts of California, and specifically the courts in Santa Clara County.

- 15(a)

42.

There is Greater Comparative Convenience in Litigating in California Because
the Majority of Key Witnesses and Evidence are Located There

Facebook does not have a presence in British Columbia. It does not have an office

or place of business in British Columbia. Facebook's head office is in Menlo Park, California.
43.

The existence of Facebook Canada Ltd., which is based in Toronto, and its

Canadian sales and marketing operation does not amount to Facebook, Inc. carrying on business
in British Columbia. The law is well-established that the fact that a corporation has subsidiaries
that carry on business in a forum does not mean that the corporation itself is carrying on business
in the forum. That a corporation is a legal person separate and distinct from its shareholders is
one of the most fundamental principles of corporate law. 61
44.

The business activities of Facebook's subsidiary are unrelated to the subject

matter of the litigation (i.e. the alleged misappropriation of names and portraits ofDouez and the
Proposed Class). 62 Facebook's Canadian subsidiary was not involved with any of the matters
forming the basis of the Douez Claim. In particular, the subsidiary was not involved with
implementing Sponsored Stories feature, nor was it involved when this advertising concept was
devised. There is no allegation nor any evidence that any of the alleged privacy breaches on
which Douez relies emanated from British Columbia. Determining whether and how Facebook
breached the asserted privacy rights of the Proposed Class through Sponsored Stories may
require an examination of Facebook's books and records none of which are located in British
Columbia. 63 This factor therefore weighs in favour of this Court granting a stay of proceedings
on the ground ofjorum non conveniens.
(b)

45.

The Privacy Act Should Not Be Applied to this Claim

The Privacy Act should not be applied in this proceeding. First, Facebook's Term

contain a Choice of Law Clause, which designates California law as the law of the contract.
Facebook has Users in many countries around the world. It has set out in advance what laws are
applicable to disputes involving its service or its Terms, not to avoid remedial consumer
protection or privacy laws, but rather to ensure some orderliness and predictability in its own
61

Edgington v Mulek Estate, 2008 BCCA 505 at para 20, Facebook's Authorities, Tab 24.

62

Solanki Affidavit at para 18.

63

Solanki Affidavit at para 19.

- 16business transactions and for Users. The Choice of Law Clause weighs in favour of granting a
stay of the Application in favour of California courts, given the greater expertise California
courts would have in applying California law.
46.

Second, the Privacy Act is silent as to whether it applies at all to foreign entities.

Facebook submits that the Privacy Act should not apply to it. In To/afton v. Jensen, 64 the
Supreme Court of Canada described the policy objectives behind establishing limits on the
extraterritorial application of provincial laws to foreign defendants in respect of activities which
occurred in a foreign jurisdiction. Speaking for the Court, La Forest J. stated:
In our modem world of easy travel and with the emergence of a global economic
order, chaotic situations would often result if the principle of territorial
jurisdiction were not, at least generally, respected. Stability of transactions and
well grounded legal expectations must be respected. Many activities within one
state necessarily have an impact in another, but a multiplicity of competing
exercises of state power must be avoided. 65

47.

In Unifund Assurance Co. v. Insurance Corp. of British Columbia, 66 the Supreme

Court of Canada directly addressed the limits on extraterritorial application of provincial laws.
At issue in Unifund was whether a provision of Ontario's Insurance Act applied to the defendant
British Columbia insurer in respect of an accident that took place in British Columbia but
involved Ontario residents. Writing for a unanimous Court, Binnie J. confirmed the overarching
principle: "It is well established that a province has no legislative competence to legislate
extraterritorially."67 Binnie J. also stated that fairness to the defendant British Columbia insurer
was a relevant consideration in determining whether it ought to be subject to the relevant
provision of the Ontario Insurance Act:
Here, if the respondent is correct, the appellant would be obliged to respond to
insurance regimes in each province or state claiming some sort of insured
interest in the fmancial fall-out from the British Columbia accident arising out of
whatever financial obligations those other provincial or state legislatures have
68
seen fit for whatever reason to impose on their own insurance companies.
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Ibid at para 50.

68

Ibid

- 1748.

Binnie J. therefore concluded that the relevant provision of the Ontario legislation

did not apply to the defendant British Columbia insurer, stating:
... the [British Columbia insurer] had not hired anyone in Ontario to promote its
products. It was not in the Ontario marketplace and, in my view, it was not
'required to comply with the rules of the [Ontario] game.' 69

The same principles of order and fairness also restrict the reach of the Privacy

49.

Act. The position ofFacebook in this case is similar to that of the British Columbia defendant in
Unifund. As described above, in concluding that the British Columbia defendant was not subject
to a provision of the Insurance Act (Ontario) in respect of an accident in British Columbia
involving Ontario residents, Binnie J. noted that, if the relevant provision were found to apply in
those circumstances, then in the case of an accident in British Columbia involving residents of
multiple jurisdictions, the British Columbia defendant would be subject to the extraterritorial
application of the laws of each of those jurisdictions, a situation that "must be avoided". 70
Similarly, if section 3 of the Privacy Act were found to apply to a foreign company such as
Facebook merely by virtue of the fact that residents of British Columbia used its online service,
every such company could, by the same logic, be subject to the laws of each jurisdiction where
any online user happened to reside, notwithstanding that such companies exercise no control
over the jurisdiction of residence of those who use free online services. This is also a situation
that "must be avoided".
Facebook does not have an office or place of business in the Province. Like the

50.

defendant in Unifund, the subject matter of the claim here does not arise out of Facebook's
conduct in the British Columbia marketplace and therefore Facebook ought not to be required to
comply with the laws of a jurisdiction other than California. For all these reasons, section 3 of
the Privacy Act should not be applied to Facebook.
(c)

51.

An Injunction Issued by a British Columbia Court May Not Be Enforced in
California
Among the relief sought by the Plaintiff is injunctive relief. The parties subject to

the injunctive relief are based in California. To the extent that California courts share their

69

Unifund, supra note 66 at para 50, Facebook's Authorities, Tab 26.

70

Ibid at para 68.
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Canadian counterparts' reluctance to enforce foreign decrees for equitable relief/ 1 the Supreme
Court of British Columbia may be seen as a poor tribunal from which to seek an injunction
against Facebook. It is by no means clear, and it is submitted highly questionable, whether an
injunction ordering Facebook in Menlo Park, California to alter its use of Users' names and
portraits in Sponsored Stories will be enforced outside the jurisdiction. 72
(d)

52.

Considerations of Fairness and Justice Support Staying the Application in
Favour of California Courts
The respective fairness to the parties should also be taken into account in the

forum non conveniens analysis. The Supreme Court recently held in Black v. Breeden that "in
addition to seeking to assure the efficacy of the litigation process, the doctrine of forum non

conveniens also seeks to assure fairness to both parties." 73
53.

It would be unfair to subject Facebook to litigation in British Columbia simply

because residents of British Columbia sought to become Users of Facebook. There was no
conduct in British Columbia on the part of Facebook which bears upon the subject matter of the
claim. To the contrary, Users like Douez who chose to join Facebook's free service agreed to
Facebook's Terms which expressly provide that all disputes shall be heard in California courts.
54.

In the recent Federal Court decision in Intermix, supra, de Montigny J. made the

following observations:
... [I]t would be manifestly unfair to subject Intermix to this Court's jurisdiction
since it would, in effect, mean a U.S.-based operator of a Website with no
business assets in Canada and no physical presence in the jurisdiction, could be
71
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- 19sued in this country as well as in any other country from which a plaintiff might
choose to download its products. Despite the inconvenience for plaintiffs in a
similar situation of having to pursue their claims in foreign jurisdictions, this is
only one factor to be taken into consideration. As the law now appears to stand,
this is not enough to bring a claim within the jurisdiction of a Canadian court. It
would put much too great an onus on foreign Website operators or any foreign
commercial undertakings with no real presence in Canada which happen to deal
with Canadian residents. {NP} [ ... ] Jurisdiction cannot be founded simply upon
the fact that the plaintiff was in Canada when he downloaded the foreign
content. The plaintiffs' inconvenience in suing Intermix in the U.S. is also
74
insufficient to justify this Court's jurisdiction [Emphasis added].

55.

Were Douez and the Proposed Douez Class to litigate their claims where they

have contracted to litigate them, they can expect fair treatment in California, which has
substantive and procedural rights and remedies that are substantially similar to those in place in
British Columbia.

IV.
56.

CONCLUSION
Facebook's Forum Selection Clause should be enforced because the Plaintiff

cannot show "strong cause" that she should not be bound by it. The clause was agreed to by the
Plaintiff freely and without inducement by Facebook; the U.S. District Court for the Northern
District of California is competent to deal with the claim. Moreover, there is a strong interest in
fostering international commercial certainty.
57.

In the alternative, it can be said that "a forum exists that is in a better position to

dispose fairly and efficiently of the litigation." 75 As demonstrated above, each of the factors in
the forum non conveniens analysis supports the position of Facebook that the courts in Santa
Clara County represent a more convenient forum for the resolution of the allegations in the
Douez Claim. Declining jurisdiction in favour of the courts of Santa Clara County would have
the additional advantage of avoiding the injustice, inefficiency and confusion that would arise
from parallel proceedings. It would also be in keeping with the principles of international comity.
There is good reason for this Court to have confidence in the U.S. justice system and to defer to
it in the circumstances of this case.

74
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Facebook therefore submits that even if this Court were to determine that it has

territorial competence over the Douez Claim despite the Forum Selection, it should decline to
exercise that jurisdiction and stay the Application in favour of the courts of Santa Clara County.

V.
59.

ORDER SOUGHT
For all of the foregoing reasons, Facebook requests an Order dismissing, or in the

alternative, staying the Application, and awarding them their costs of this motion.
ALL OF WHICH IS RESPECTFULLY SUBMITTED

Osler, Hoskin & Harcourt LLP

----------

Per:~

TriStfaliiJ.Mallett
Kelly Osaka
Counsel for Facebook, Inc.
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