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Foreign Situs Asset Protection/Estate
Planning Structure (Basic Elements)

By C. William Tanzi

The client conducts a professional practice which has a moderate to high level
of exposure to potential claims from future creditors. The client wished to create a
structure in order to provide a higher level of protection for a portion of his assets,
while still retaining a certain degree of access to the assets during periods when
no action by a creditor is pending.

The client created an irrevocable foreign situs trust with one foreign situs
institutional trustee and an individual domestic trustee, which provided for the
payment of income and principal in the discretion of the foreign trustee to and
among the client, the client’s spouse and other family members.

The trust laws of the foreign situs allow for the creation of irrevocable trusts
under conditions favorable for asset protection; e.g., short statutes of limitations
for claims involving transfers in trust, rigorous burdens of proof with respect to
fraudulent conveyances, and high court bond requirements for plaintiffs.

Upon the death of the client, the assets will pass to his spouse and children in a
manner mirroring the provisions of his other estate planning documents, subject to
the client’s exercise of a testamentary limited power of appointment in favor of
his descendants. The trust is designed to qualify during the client’s lifetime as a
“grantor trust” for U.S. income tax purposes.

In addition, the foreign trustee has certain powers that can be exercised
unilaterally, such as the power to remove the client as a current beneficiary of the
trust (such power to be used in the event of any looming exposure to potential
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creditors) and the power to change the situs of the trust. There is also a “trust
protector” who is given various powers to veto the actions of the foreign trustee
under certain circumstances.

The client also created a special form of limited partnership, with a family
LLC as 0.1% general partner and with himself as sole 99.9% limited partner. The
LP was funded with 25% of the client’s net worth in liquid assets, and the client
has transferred his limited partner interests to the foreign situs trust. The funding
can be increased (or decreased) at any time while no creditor claim is pending.

In the event of an impending creditor claim, the LP will be liquidated and the
liquidated value of the LP represented by the limited partner interests will be held
in the foreign situs trust subject to its terms. The assets will only then be removed
to a separate foreign jurisdiction which is deemed suitable for maintaining
investments.

At the same time, the individual domestic trustee would resign (subject to
reinstatement by the foreign trustee) and, under the terms of the trust agreement,
the foreign trustee would be unable to comply with any instructions as may be
communicated by the grantor or trust protector (if given under duress).

The underlying purpose of the strategy is that, in the event of a creditor’s
claim, the assets of the foreign trust will have become so undesirable to the
creditor (in terms of the cost of pursuing an action in one or more foreign
jurisdictions, with limited expectations for a favorable result), that the creditor
will have the incentive to settle the matter for a much-reduced sum.

When the threat of creditor claims has subsided, the design would revert to the
original structure in order to again provide the client with direct access to the trust
income and principal as a trust beneficiary.

The information appearing in this writing is for educational purposes only and
does not constitute legal advice or opinion. Such advice and opinion are provided

by the firm only upon engagement with respect to specific factual situations.
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About C. William Tanzi —

C. William Tanzi has practiced for more than 25 years in the areas of
estates and trusts law, wills and estate administration and estate and
gift planning.

Bill Tanzi's practice emphasizes dynamic estate and gift planning,
multi-generational wealth preservation and specialized tax and non-
tax private client services for high and ultra-high net worth
individuals.

Bill has extensive experience in the design, structure and
administration of sophisticated estate and gift planning techniques for
high net worth private clients, including family partnerships, LLCs,
grantor trusts and personal residence trusts, various types of
charitable trusts, private foundations and tax-exempt organizations,
as well as the implementation of advanced estate liquidity and asset
protection strategies, generation-skipping transfers and business succession plans.

His practice also encompasses international estate and gift tax issues, including "inbound" trust
planning, and the structuring of foreign situs trusts and related entities. Bill's approach focuses on
finding highly creative and practical solutions to the specific tax and non-tax issues inherent to
planning for the preservation of personal wealth and closely-held business interests for clients and
their families.

Bill Tanzi is admitted to practice in both New York and Connecticut, and is a member of the New
York State (Section on Trusts and Estates Law), American and Connecticut Bar Associations.

Bill is also a member of the Lower Fairfield County Estate Planning Council and a member of the
Attorney Advisory Committee of Lighthouse International, and has been a supervising partner of
the estates and trusts practices at three recognized New York and Connecticut law firms.
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