BROAD BEACH GEOLOGIC HAZARD ABATEMENT DISTRICT
REGULAR MEETING AGENDA
Sunday October 16, 2016; 9:00 a.m.
Private Residence: 31030 Broad Beach Road, Malibu, CA 90265
Regular Session
1) Call to Order
2) Roll Call
3) Adoption of Agenda
Closed Session
4) Conference With Legal Counsel; Pending Litigation
(Gov. Code § 54956.9(d)(1))
Conference with legal counsel: Discussion of County of Ventura and City of
Fillmore v. City of Moorpark and Broad Beach Geologic Hazard Abatement District,
Santa Barbara County Superior Court Case No. VENC100479937.
5) Conference With Legal Counsel; Anticipated Litigation
(Gov. Code § 54956.9(d)(4))
In the opinion of the Board of Directors on the advice of its legal counsel, a point has
been reached where, based on the existing facts and circumstances, the District is
deciding whether to initiate litigation.
Facts and Circumstances: Dispute over the gap in the revetment seaward of 30822
Broad Beach Road (Magidson) and responsibility for fees and costs associated with
filling the gap and related activities.
Resumption of Regular Session: approximately 10:00 a.m.
6) Approve Summary of Actions from September 18, 2016 Meeting
Staff Recommendation: Chair to conduct vote on approving Summary of Actions
from September 2016 meeting. If passed, Chair to sign Summary of Actions.
7)

Ceremonial/Presentations
None.

8)

Consent Calendar
None.
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9)

Public Hearings
None.

10) Old Business
a.

Permitting and Regulatory Process Status. (Project Counsel and Engineer)
Report to include project regulatory status update, including:
(i)
Lead Agency Update
(A) CCC (and Science Advisory Panel)
1. Budget Consequences of Draft Monitoring Plan (Board
Member Marine)
(B) SLC and Army Corps.
(ii)
Responsible & Consulting Agency update: RWQCB, NMFS, Cal.
DFW, CalTrans, etc.

b.

Permitting Outreach & Strategy Update. (Project Counsel) Report to
include status update on agency advocacy, stakeholder outreach, and
related matters.

c.

BBGHAD Insurance: Update on Scope of Necessary Insurance Coverage.
(Project Counsel) Update on search for comprehensive insurance package
(D&O, property, liability).

11) New Business
a.

Vacancy on BBGHAD Board of Directors. (Project Counsel) Board
Member Jeff Lotman has resigned. Board may consider resolution or
motion regarding the filling of the vacancy.

b.

Project Manager Search. (Board Member Marine/Project Counsel) The
Board will be updated on the search for a new Project Manager.

12) BBGHAD Officer Report
a.

Treasurer's Report (GHAD Treasurer)

13) BBGHAD Board Member Reports
14) Public Comment - Non-Agenda Items
Communications from the public concerning matters that are not on the agenda but
for which the BBGHAD Board has subject matter jurisdiction. The BBGHAD Board
may not act on non-agendized matters except to refer the matters to staff or schedule
the matters for a future agenda.
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15) Future Meeting
Next Meetings: November 20, 2016 & (tentative) December 18, 2016
Time: 9:00 a.m.
Location: TBD
16) Adjournment
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Item 6
Summary of Actions

Summary of Actions
BROAD BEACH GEOLOGIC HAZARD ABATEMENT DISTRICT
REGULAR SESSION MEETING
Sunday, September 18, 2016; 9:00 a.m.
31030 Broad Beach Road, Malibu, CA 90265
1. CALL TO ORDER
The Chair called the meeting to order at 9:10 a.m.
2. ROLL CALL
PRESENT: Chair Norton Karno, Vice Chair Grossman, Board Member Bill Curtis, and
Board Member Jeff Marine.
ABSENT: N/A
BBGHAD ALSO PRESENT: Project Engineer Russ Boudreau, Clerk/Treasurer Heike
Fuchs, and Project Counsel Ken Ehrlich.
3. ADOPTION OF AGENDA
The Chair recognized Project Counsel, who reported that the Agenda was posted on
September 15, 2016, at 8:30 a.m. within the BBGHAD boundaries and concurrently posted on
the BBGHAD website. The Chair recognized Board Member Curtis, who inquired about his
request to agendize the issue of West End Refunds and the fact that the agenda does not reflect
same. The Chair responded that, due to time constraints and the fact that the matter that has been
thoroughly discussed and decided on by the Board, he decided not to agendize it.
The Chair recognized Board Member Curtis, who moved to amend the agenda adding the
West Ends Refunds on the Closed Session Agenda. The Chair recognized Vice Chair Grossman
who suggested discussing this matter in Open Session under Board Member Reports as this
matter was not agendized. The Chair recognized Board Member Curtis, who stated his
preference of discussing it in Closed Session as it potentially concerns litigation prevention.
Vice Chair asked Project Counsel for his advice. Project Counsel opined that Board Member
Curtis' two (2) concerns about the west end Agreement (the binding of successors and the scope
and breadth of the release) can be discussed in Regular Session. Project Counsel added that his
understanding of the law is that an agenda can only be amended if there is a true emergency and
advised to discuss it in Open Session.
The Chair recognized Board Member Curtis, who amended his Motion to keep the
Agenda as presented. Board Member Marine seconded the Motion. The Chair called the
question, and the Motion passed 4-0.
Board Member Curtis moved to adopt the Agenda as presented. The Chair recognized
Board Member Marine, who seconded the Motion. The Motion passed 4-0.
679002v1

Broad Beach Geological Hazard Abatement District
Summary of Actions – Regular Session
September 18, 2016
Page 2 of 14

Closed Session
At 9:14 a.m. the Chair announced, without objection, that the Board would move into
Closed Session.
Resumption of Regular Session
The Chair resumed Regular Session at approximately 10:57 a.m.
7. APPROVAL SUMMARY OF ACTIONS FROM AUGUST 28, 2016 MEETING
The Chair recognized Project Counsel, who announced minor gramatical corrections and
edits on page #1, #3, #4, and page #5. The Chair recognized Board Member Marine, who moved
to approve the Summary of Actions subject to the corrections announced by Project Counsel.
Vice Chair Grossman seconded the Motion, and the Motion passed 4-0.
8. Ceremonial/Presentations
None.
9. Consent Calendar
None.
10. Public Hearings
None.
11. OLD BUSINESS
a.

Permitting and Regulatory Process Status
(i)

Lead Agency Update: CCC (and Science Advisory Panel), SLC and Army
Corps
(A) CCC (and Science Advisory Panel)
1. Budget Consequences of Draft Monitoring Plan

The Chair recognized Project Counsel, who reported that a SAP meeting occurred since
the last Board Meeting. Project Counsel stated that sections of the Habitat Monitoring &
Mitigation Plan ("Plan") have been sent to Moffatt & Nichol, Richard Beck of MBI
International, and Project Counsel. Project Counsel stated that he hoped to have a complete Plan
for the Board’s review, but staff still awaits same. Project Counsel further reported that Mr.
Merkel estimates $850,000/year to implement solely the Plan. The Chair added that this estimate
is for the monitoring only and does not cover any possible mitigation costs.
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Project Counsel informed the Board that, as a result of this estimate, Board Member
Marine and BBGHAD Manager ENGEO, have become involved in the budgeting process
confirming all Project cost estimates. It has become clear that the proposed Plan costs will cause
Project costs to exceed the current BBGHAD assessment. The Chair added that, based upon the
current assessment, the Plan as proposed prevents the BBGHAD from moving forward with the
Project. Project Counsel thanked Board Member Marine for his time and involvement.
The Chair recognized Board Member Curtis, who asked if the BBGHAD could afford the
Plan, does the Plan represent a reasonable amount of testing and appropriate pricing for the
monitoring as proposed by the SAP. The Chair recognized Vice Chair Grossman, who
responded that there are two (2) components to Board Member Curtis’ question: 1) is the Plan
appropriate for the Project, and 2) does the BBGHAD need all the Plan's proposed monitoring
and if so, is the pricing reasonable? The Chair recognized Project Counsel, who responded that,
based on his discussions with Keith Merkel, the Plan contains an unreasonable amount of testing.
Project Counsel informed the Board that at all the SAP meetings, the BBGHAD staff has
informed all in attendance that the scope of work encompassed by the Plan is excessive and cost
prohibitive to the Project. Project Counsel further stated that BBGHAD sub-consultant Keith
Merkel prepared the Plan as directed by CCC staff and the SAP, which now allows the
BBGHAD to share its concerns with CCC senior staff, and, perhaps, even the Commission itself.
The Chair asked Project Counsel what the CCC senior staff told the BBGHAD
concerning the habitat monitoring costs. Project Counsel responded that CCC senior staff told
the BBGHAD that they would not impose anything on the Project that the BBGHAD could not
afford. The Chair stated that this is a relevant statement. The Chair added that he will not
support an increased assessment at this time. The Chair stated that the BBGHAD has already
lost 22 homes/contributors to the assessment pool due to the CCC's elimination of the West End
scope of the Project, and the remaining homeowners can not support the excessive monitoring
costs, excluding possible mitigation costs, adding approximately $20 million to the Project over
20 years period of time.
The Chair recognized Board Member Curtis, who asked if the BBGHAD could seek
Court review or other third-party intervention to assist the BBGHAD's position and find, for
example, that certain Plan components are unnecessary. The Chair recognized Project Counsel,
who responded that some Plan aspects are only applicable to Broad Beach and some are
applicable to other beaches as well. The Chair recognized the Vice Chair, who inquired if any
objective third party exists who can address the legitimacy of the SAP costs to demonstrate that
this program and its associated expenses are highly disproportionate and unnecessary to the
Project. The Chair responded that the BBGHAD already retained as sub-consultant Keith
Merkel, who is a highly sophisticated expert in this area and supports the BBGHAD’s position
that the SAP requirements are excessive.
The Chair again recognized the Vice Chair, who asked if staff is now equipped with all
the information needed to argue the Plan requirements. The Chair recognized Project Engineer
Boudreau, who responded that he is not a biologist and therefore not qualified to make these
arguments, as they are very technical. The Vice Chair then how long it would take for biologist
Merkel to outline the BBGHAD’s objections to the Plan requirements. The Chair recognized
Board Member Marine, who concurred with the Vice Chair adding that the BBGHAD must
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counter the Plan with a viable alternative. The Chair concurred with the Vice Chair and Board
Member Marine stating that the BBGHAD has to counter the Plan with: a) the BBGHAD cannot
afford the Project if the projected Plan cost of $850,000/year is imposed, and b) a viable Plan
version that the BBGHAD could afford.
The Chair recognized Board Member Curtis, who asked if the CCC still wants the Project
to move forward and if there is a recognized monitoring cost structure attributable to other beach
nourishment projects. The Chair recognized Project Counsel, who responded affirmatively and
explained known costs for a much beach project in San Diego, called SANDAG. Project Counsel
explained that, according to the scientists, Broad Beach has a very unique, habitat-rich bay and
that the West End is a very unique and sensitive area that requires enhanced monitoring. The
Chair recognized Project Engineer Boudreau, who reported that SANDAG’s first project had
monitoring findings showing that the project had little or no impact on the environment, and,
therefore, the second SANDAG project required no additional monitoring. The Chair recognized
Project Counsel, who reported that, according to the BBGHAD Engineer, SANDAG monitoring
costs were approximately a quarter of the BBGHAD's proposed monitoring costs.
The Chair recognized Board Member Curtis, who asked if the real issue is: a) that the
testing is appropriate, but the Board does not like the costs, or b) if the Board thinks the costs are
excessive and inappropriate? The Chair recognized Project Engineer Boudreau, who stated that
Broad Beach is a Marine Protected Area (MPA) and an Area of Special Biological Significance
(ASBS), which raises the level of required testing. The Chair stated that BBGHAD consultant
Keith Merkel must complete the draft Plan and give his expert views on the scope of work and
costs. The Chair recognized the Vice Chair, who stated that, based on documents reviewed by
him, Keith Merkel has very good relationships with the SAP, and the BBGHAD should to let
him handle the situation. The Vice Chair stated that the BBGHAD needs biologist Merkel and
inquired if the BBGHAD is current on his payments. The Chair recognized Project Engineer,
who responded affirmatively except for the spring monitoring (approximately $200,000) and the
latest Plan drafting work.
The Chair recognized the Vice Chair, who asked if the BBGHAD is paying BBGHAD
consultant Keith Merkel $200,000 to $300,000 annually in addition to the SAP. The Chair
recognized Project Engineer Boudreau, who responded that Mr. Merkel, in addition to working
with the SAP and preparing the monitoring plan, completed very effective pilot monitoring for
approximately $30,000.00 and a very labor-intensive spring monitoring for approximately
$200,000. The Project Engineer further explained that these are annual costs and are part of the
projected monitoring expenses. The Chair further explained that there are at least three (3)
components to the monitoring program: 1) administrative costs, 2) monitoring program, and 3)
mitigation.
The Chair recognized Project Engineer Boudreau, who stated that he concurs with Project
Counsel that the Plan drafting process has been too slow, but it is breaking new ground and Mr.
Merkel is doing a very good job in preparing the document in accordance with feedback received
from Moffatt & Nichol staff. The Chair explained that Mr. Merkel is preparing the Plan draft at
the direction of the SAP, which amounts to the $850,000 in annual monitoring costs.
Technically, Mr. Merkel is doing a good job, but fundamentally Mr. Merkel does not support
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much of the Plan content and is trying to scale back on Plan requirements, addressing the areas
where he believes the scope of work and costs are excessive.
The Chair recognized Board Member Curtis, who opined that Keith Merkel may be
conflicted as it relates to the Plan because as the Plan becomes bigger his income increases.
Board Member Curtis suggested that the BBGHAD may have another biologist conduct the
negotiations with the SAP and CCC staff. The Chair responded that the BBGHAD has not made
a commitment to Keith Merkel to do the monitoring program yet and the Board does not belief
that Mr. Merkel is misusing his position to make the monitoring program deliberately bigger
than necessary.
The Chair recognized the Vice Chair, who asked how long it would take for the biologist
to clarify in writing all of the elements of the SAP that are not necessary for the Project, the
elements that should be scaled back, and the elements that are necessary for the Project. The
Chair recognized Project Engineer, who responded that Mr. Merkel could produce this document
within a two (2) week time frame.
The Chair recognized Board Member Curtis, who asked if there is another biologist
available to the BBGHAD as, in his opinion, Mr. Merkel has been either ineffective or is
conflicted. The Chair recognized Project Engineer, who responded that he believes Mr. Merkel
has not been ineffective because he has failed to convince the SAP/CCC staff to scale back the
Plan scope of work. The Chair recognized Project Counsel, who stated that Mr. Merkel continues
to advocate for reduced scopes of work, but has been dismissed by CCC staff, SAP members,
and other agencies. Project Counsel opined that Mr. Merkel has done good job acting on the
BBGHAD’s behalf arguing the technical issues of the Project. Project Counsel further stated
that negotiations are now at a different stage and the BBGHAD needs an advocate reaching out
to the CCC staff and asking to address the BBGHAD’s concerns with the SAP and to take
control.
The Chair recognized Vice Chair Grossman, who asked Project Engineer about his
recommendations in which areas of the monitoring program to scale back. The Chair recognized
Project Engineer, who responded that he concurs with the Vice Chair that consultant Merkel
should identify the areas he believes are absolutely necessary, areas that can be scaled back, and
areas that are unnecessary, revisit the budget and formulate arguments to create a budget
affordable for the BBGHAD.
The Chair stated that there are three (3) SAP members, CCC junior staff, and other
agencies, all of whom may be biased at the meetings. This leaves only the BBGHAD biologist
advocating on behalf of the BBGAHD and this process has come to a logical conclusion that is
unacceptable to the BBGHAD. The Chair suggested that the resolution has to be either through
CCC senior staff or the CCC itself.
The Chair recognized Vice Chair, who asked if the BBGHAD is obligated to use the draft
Plan document under any circumstances, and that it is a work product protected document
through Moffatt & Nichol. The Chair recognized Project Counsel, who responded that the he
doubts that it is a work-protected document, but that the BBGHAD has an Expert Retention letter
with Moffatt & Nichol. Vice Chair asked Project Engineer to ensure that Mr. Keith Merkel’s
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work for the BBGHAD is considered to be part of Moffatt & Nichol and a work product
protected document.
The Chair asked Project Engineer about his professional opinion for the next five (5) year
cycle forecast of the additional nourishments and backpassing after year 1 as they are major
factors in Project costs and may determine if the community should consider a higher
assessment. The Chair opined that these steps should be taken before arguing the SAP
monitoring costs before the CCC. The Chair recognized Board Member Marine, who added that
he has been working on the BBGHAD assumptions for the past two (2) weeks and learned that
many variables exist in the budget and it is difficult to anticipate the costs for years after initial
nourishment. Board Member Marine opined that, if the BBGHAD successfully nourishes the
beach, an increased chance exists that the community would support a future assessment
increase.
The Chair recognized Board Member Curtis, who asked if the Board believes the CCC
will reduce the Place scope based on the BBGHAD's budget. The Chair responded that, in his
opinion: 1) there is no absolute answer to the need of scientific study and that this is in an area of
subjective perspectives, and 2) senior CCC staff and the CCC want this Project as it is a privately
funded project benefiting the public. The Chair added, that, in his opinion, the BBGHAD must
communicate to senior CCC staff that the Plan may cause the termination of the Project,
especially in light of the BBGHAD's prior expenses (approximately $13 million) and budget.
The Chair recognized Max Factor III, who stated that the BBGHAD’s challenge is to
argue the excessive costs in light of property values. Mr. Factor stated that approximately
$600,000 per year for monitoring is not that much of an increase for each homeowner when
considered in light of the belief that the nourishment may significantly increase Broad Beach
property values. Mr. Factor suggested that the BBGHAD argue that: the Project seeks to manage
sea level rise, the beach nourishment is only temporary as the beach has to be re-nourished every
5 years, the BBGHAD has already spent $13 million dollars, not including the costs for moving
the revetment, the CCC-imposed license agreement will have a significant impact on the owners
and property values, and that, the BBGHAD will spend millions of dollars benefitting the public
and the environment.
The Chair recognized the Vice Chair, who concurred with Max Factor III adding that the
BBGHAD should argue the benefit to the public. If the Project fails to go forward, the public
will continue without a beach. The Chair added that the BBGHAD also has to conduct a septic
study within a 3-year timeframe.
The Chair recognized Vice Chair, who added another argument that some homeowners
have become increasingly comfortable with the rock revetment as a means of protecting their
homes. Vice Chair asked Project Counsel to be prepared to argue all of the facts and the Chair
added that the homeowners each have paid well over $100,000 for the process that has not put
any sand on the beach yet.
The Chair recognized the Vice Chair, who opined that the best person to develop the
message is Board Member Marine. The Chair recognized Board Member Marine, who agreed to
participate in the upcoming meeting with the CCC staff. Board Member Marine asked Project
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Counsel for his opinion of the likely senior CCC staff response to Board Member's Marine
position. The Chair recognized Project Counsel, who opined that the CCC is going to state that
they support the Project and want the Project to move forward, maintain that they need a robust
monitoring program, and are going to take all the information into consideration and respond
with a 20% to 40% reduction in costs.
The Chair recognized Board Member Curtis, who inquired about how the BBGHAD
could get the information required more timely from Keith Merkel. The Chair recognized Project
Counsel, who responded that he is going put the request in writing and going to call Mr. Merkel
immediately after the meeting. Project Counsel further explained that he does not have an
explanation for the delay of the report, but is hopeful that Mr. Merkel will provide the requested
information timely.
The Chair instructed Project Counsel to raise the stakes with consultant based on timing,
establishing the fall data baseline requirements, and to tell biologist Merkel that the Board is very
distraught over not having been able to review Mr. Merkel’s draft and that time is of the essence.
The Chair instructed Project Counsel to report back to the Board by Tuesday September 20th
when the Mr. Merkel’s draft is going to be available for review by the Board and, additionally,
request a report from Merkel reflecting the BBGHAD’s position of the monitoring program. The
Chair recognized Board Member Curtis, who asked to provide a copy of Mr. Merkel response to
all Board Members. Project counsel agreed to do so.
The Chair recognized the Project Engineer, who stated that there is a benefit to having a
robust monitoring program. The monitoring is not for science only, but the agencies may also
use this information to determine if the BBGHAD will have any mitigation obligations. The
findings from the monitoring program may support a defense against possible mitigation
demands. The Chair inquired if the SAP recommends mitigation at the end of the 5-year time
frame, is it possible for the BBGHAD to inform CCC that the Project has become unaffordable
and is going to terminate the Project? The Chair recognized Project Counsel, who responded that
this is a possibility.
The Chair recognized Max Factor III, who stated that studies show that the change in
water temperature may cause fish life/species to move to different locations and Mr. Factor
voiced his concern that the CCC is going to demand mitigation from the BBGHAD. The Chair
recognized Project Engineer, who responded that Moffatt & Nichol monitors nearby reference
sites and, if water temperatures rise, it would also affect the reference sites and the BBGHAD
would not be imposed with mitigation solely due to this claim.
The Chair asked Project Counsel that if the BBGHAD does precisely what asked to do
but it is determined that such actions it has a negative impact, does the SAP has the right to
recommend mitigation? Project Counsel responded that the SAP has the right to recommend
mitigation to be confirmed by the CCC. Project Counsel further added that staff is arguing with
CCC staff on the definition of an "impact". The BBGHAD position is that within the Project
footprint we should not be asked to do mitigation except for if the Project has an adversely
impact beyond the BBGHAD footprint.
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The Chair recognized Project Counsel, who reported that the permit requires the
BBGHAD to compare data to reference sites, and part of the annual expense of $850,000
monitoring expense is the monitoring of the reference sites.
The Chair asked the Project Engineer to present the most probable scenario of nourishing
and managing the beach for the next 5 years. The Chair recognized Project Engineer, who
responded that, in his professional opinion, the BBGHAD will nourish 300,000 cu. yds. (months
1-12), backpass 25,000 (months 13-24), backpass 12,500 cu. yds. (months 25-36), followed by
interim nourishment 75,000 cu. yds. (months 37-48), and backpass 12,500 cu. yds. (months 4860). The Project Engineer further reported that the updated BBGHAD budget estimate reflects
this estimate and the represent his best professional projection.
The Chair instructed Project Counsel to get an updated Post Brothers quote for beach
construction costs in 2017, and updated quotes for 2017 from the quarries.
The Chair thanked Max Factor III for his input/comments.
(B) SLC and Army Corps.
The Chair recognized Project Counsel, who reported that the BBGHAD received the
first invoice from the SLC in the amount of $50,000 for back rent due October 7, 2016, and the
lease package, which he has not reviewed fully as of yet. The Chair asked if the lease has been
executed yet and if the $50,000 invoice is tied into the approval of the monitoring plan. The
Chair recognized Project Counsel, who responded that the lease has not been executed yet, but
his understanding is that the $50,000 is the first installment for back rent and that the payment is
independent of the monitoring plan.
The Chair recognized Project Counsel, who reported that the BBGHAD submitted the
draft Environmental Assessment (EA) to the Army Corps. Project Counsel informed the Board
that staff had preliminary discussions and were told that the Army Corps intends to issue an
Environmental Assessment as the NEPA compliance document, that the Army Corps considers
its' alternatives analysis complete and will not require more alternatives analysis. Project
Counsel further reported that the Army Corps is in the process of reviewing and editing the
BBGHAD’s EA and other documents. Project Counsel opined that the proposal is currently
pending and will remain so for the next weeks while under review by Army Corps.
Project Counsel further reported that the BBGHAD received an updated biological
opinion, included in the Board Packet, stating that the Project is not going to have an adverse
impact on the snowy plover, but they proposed additional conditions, which our technical
consultant Richard Beck is currently reviewing. Project Counsel added that staff is still waiting
for the essential fish habitat (EFH) consultation from NMFS, which staff expects to receive
within the next couple of weeks.
Project Counsel further reported that staff has a conference call scheduled with
Congressman Ted Lieu and his staff at the end of the week to keep everyone accountable and on
schedule. Project Counsel explained that the Army Corps typically demands mitigation before a
project starts if it believes that the project will have a negative impact. The Army Corps has
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agreed to change this framework, subject to the SAP findings, but Project Counsel alerted the
Board that the Army Corps is not obligated to change mitigation demands even if the CCC
would chose to do so. Project Counsel stated that the Army Corps suggested a mitigation fund,
bond or a line of credit, which is included in the BBGHAD budget, not to exceed $750,000
(opined by BBGHAD consultant Richard Beck). The Chair recognized Vice Chair, who stated
that in order to maintain integrity and transparency with the stakeholders keeping consultant
Richard Beck and the Army Corps totally informed about regarding our dealings with the SAP.
The Chair recognized Project Counsel, who opined that it is a critical time for the
Project as many reports are coming to a close and are being finalized. The Chair asked Project
Counsel to estimate the timing on the Army Corps' NEPA decision and if the BBGHAD’s must
confirm a sand source before the Army Corps will do so. The Chair recognized Project Counsel,
who responded that the mid-range for a response to EA path is 45 days and responded
affirmatively that the BBGHAD has to confirm a sand source at this time, but that the Army
Corps, for their purposes of analysis, assumes that the BBGHAD will use quarry sand.
The Chair referred to the biological opinion on the snowy plover, included in the Board
Packet, regarding, among other points, the requirement to enforce leashed dogs on the beach.
The Chair recognized Vice Chair, who stated that L.A. County law prohibits dogs on every
public beach and that the County is responsible to enforce the law. The Vice Chair added that
the BBGHAD is not a law enforcement agency, but the homeowners should be reminded that it
is against the law to have dogs on the beach.
The Chair recognized Board Member Curtis, who stated that it is unreasonable for the
BBGHAD to assume responsibility for conditions beyond the BBGHAD’s control. The Chair
instructed Project Counsel to check if there are any other conditions or implication of mitigation
exposure to be defensive of the BBGHAD. The Chair recognized Project Counsel, who reported
that consultant Richard Beck asked to discuss the revised biological opinion and proposed
conditions at the BBGHAD’s weekly conference calls. The Chair recognized Board Member
Curtis, who asked Project Counsel to notify the Board if staff finds conditions that have nothing
to do with the Project. Project Counsel responded affirmatively.

(ii)

Responsible & Consulting Agency update: RWQCB, NMFS, Cal. DFW,
CalTrans, etc.

The Chair recognized Project Counsel, who reported that he met with the RWQCB
Executive Officer of the Water Board last week. The EO stated that that the RWQCB is
working on the Project's Water Quality Certification, and that the Water Board is ensuring that
they on the same time frame as the Army Corps.

b.

Permitting Outreach & Strategy Update.
No Report.
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c.

BBGHAD Insurance.

The Chair recognized Project Counsel, who reported that staff is working with
BBGHAD Manager ENGEO to develop a $10 million liability insurance package and a separate
Directors & Officers insurance for the BBGHAD and its employees and staff anticipates a quote
shortly. The Chair recognized Vice Chair, who asked Project Counsel to specify the insurance.
Project Counsel responded that he is discussing the following insurance products: Directors &
Officers insurance, Property, Liability, and coverage for independent contractors as well.
12. New Business
a.

Procedure for Filling Vacancy on BBGHAD Board of Directors.

The Chair recognized Project Counsel, who reported that Board Member Lotman has
resigned from the BBGHAD Board as of September 13, 2016. Project Counsel explained that
GHAD law gives the Board 60 days to appoint a new Board Member to serve out the remaining
term of Mr. Lotman, which concurrently ends with the Vice Chair’s term on December 31, 2017.
Project Counsel further stated that, if the BBGHAD Board appoints a new Board Member within
the 60 days, the BBGHAD can avoid an election. If this appointment does not take place, then a
special election must occur in accordance with California law.
The Chair asked if there has been any interest from BBGHAD members to serve as
Board Member. Project Counsel responded that Mr. Barry Sholem inquired about scope of the
commitment and is considering the position.
The Chair recognized Vice Chair, who stated that the vacant office should be made
available to everyone in the BBGHAD. The Chair concurred with Vice Chair instructing Project
Counsel to post the vacant office on the BBGHAD website and inform the public that it is very
probable that an appointment is made at the next Board Meeting, as well as sending out an email
to the homeowners.
The Chair stated that Mr. Jeff Lotman called him before he emailed his resignation
stating that due his inability to attend any of the Board Meetings. The Chair sent a note to Mr.
Lotman thanking him and expressing appreciation on behalf of the BBGHAD Board.
The Chair recognized Board Member Curtis, who asked if a Board Member sells their
home and then rent on Broad Beach if they would still qualify to serve on the Board. The Chair
responded that they no longer would qualify to serve on the Board. Board Member Curtis
recommended compiling a list with potential new candidates.

b.

Project Manager Search

The Chair recognized Project Counsel, who reported that he received two (2) potential
recruiting firms from the Clerk. In addition Project Counsel prepared a Project Manager job
description with the guidance of the Chair, Vice Chair, and Project Engineer. The job description
has been circulated, posted on the BBGHAD website, and is included in the Board Packet.
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Project Counsel further reported that he has received four (4) interested candidates and
their resumes are included in the Board Packet. Project Counsel explained that two (2) of the
candidates are applying as a team and are recommended by homeowner Jack Pritchett. Matt
Finegood recommended the other two (2) candidates.
The Chair recognized Board Member Curtis, who asked if the recruiter has done a market
study to find out what the salary requirements are based upon Project Counsel’s job description.
The Chair suggested asking potential candidates for their salary requirements up front. The Chair
asked Project Engineer about his thoughts on required skills for the new Project Manager. The
Chair recognized Project Engineer, who opined that the BBGHAD needs a person with a strong
construction background, strong negotiations skills, and project management background, as the
BBGHAD permitting process is almost finalized. The Chair concurred with Project Engineer and
opined that the Project needs a candidate who can source, secure and conclude Project sand and
negotiate the transportation in addition to overseeing the routine and administrative work of the
Project.
The Chair expressed his confidence in Board Member Marine’s ability to screen potential
Project Managers. The Chair recognized Board Member Marine, who agreed to help in the
process of narrowing it down to 1-2 candidates, but have the Board make the decision
collectively.
13. BBGHAD Officer Report
a.

Treasurer's Report

The Treasurer reported that, as of September 13, 2016 the cash balance was
$3,038,028.04 and estimated that unpaid bills amount to $467,230.76.
14. BBGHAD Board Member Reports
The Chair recognized the Vice Chair, who reported that the City of Malibu acquired the
Trancas Field parcel across PCH for approximately $11 million. The Vice Chair summarized the
history of this vacant land, and its significance. The Vice Chair stated that it took a lot of
litigation, but the City of Malibu purchasing the property is very good news for the community.
The Chair thanked Marshall Grossman on behalf of the TPOA for spearheading and taking the
lead role in this matter.
The Chair recognized Board Member Curtis, who summarized Resolution 2015/06
passed in October 2015, under which west end owners receive a refund of the difference between
the amounts paid under the 2012 assessment from January 1, 2015 and June 30, 2015 and the
amount that would have been owed had the 2015 assessment been in place for the same time
period-- but must release any right to contest or object to the Project. Board Member Curtis
stated that he agrees with the aspects of the agreement except for the release. Board Member
asked the Board to modify the release to state that the homeowner received the credit and the
acceptance of receipt.
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The Chair recognized the Vice Chair, who asked Board Member Curtis to specify his
request. Board Member Curtis responded that the full extent of the release should confirm that
west end owners paid a certain amount from the inception of the BBGHAD assessment until
June 30, 2015, and should release claims based on the original assessment in exchange for the
refund.
The Chair recognized Max Factor III, who suggested that the west end owner refund
should be agendized for the next Board Meeting to be properly discussed for possible revisions.
The Chair stated that Board Member Curtis requested to agendize it, but the Chair
declined due to: a) existing agenda items were anticipated to be lengthy discussions, and b) this
matter had been previously raised and discussed by the Board Members for many hours, and it
represents a repeat of a matter already fully considered by the Board.
The Chair recognized Board Member Curtis, who inquired about the philosophy of the
extended release. The Chair responded that if a west end owner receives a refund, the Board
decided that it would not be appropriate for that owner to object to the Project and potentially file
a lawsuit and stop the Project, and b) a 4 year statute of limitation exists for refund claims on
assessments, meaning that owners could file a claim in September 2016 for property tax refund
of taxes paid in, for example, 2012, and the Board does not want the homeowners to claim more
refunds after they have received the refund in accordance with Resolution 2015/06. The Board's
policy consideration was not to have any further dispute with the west end owners after having
received the refund.
The Chair recognized Board Member Curtis, who inquired if the Board believes that
rights of the 22 West End Homeowners should differ from the rest of BBGHAD members.
The Chair stated that the determination was made by the unanimous vote, including west
end owners’ representatives, to adopt resolution 2015/06.
The Chair recognized the Vice Chair, who asked Board Member Curtis would agree to a
scenario where the end result caused past claims to be released and prevented west end owners to
challenge the legality of the current assessment. Board Member responded that, in his opinion,
that would be a fair resolution to all.
The Chair reiterated that the Board decided on the resolution for refunds given, regardless
of the amount, to ensure finality to the issue. The Chair stated that he would not vote to revise
Resolution No. 2015/06, but, if the majority of the Board wants to consider revising it, then it
should be agendized for next Board Meeting. The Chair recognized Board Member Marine, who
responded that he is not prepared to vote as he has not studied the matter.
The Chair recognized Vice Chair, who invited Board Member Curtis and Mr. Factor to
suggest language in a potential agreement that, in their opinion, would be acceptable to west end
owners.
The Chair recognized Jane Arnault, who summarized her belief of the essence of the west
end owners’ position. Ms. Arnault claimed that west end paid for outside counsel who advised
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the homeowners that, if there is no benefit received, benefit being defined as “the sand”, then the
BBGHAD cannot impose an assessment. Ms. Arnault further stated that this information was
given to the Board, but the Board still asserted that west end owners benefitted from the Project.
The Chair responded that the Board itself never asserted that the west end owners would
benefit or not benefit from the Project's sand placement. Instead, the Board relied upon the
expertise of independent parties such as ENGEO and Moffatt & Nichol to determine of the
appropriate allocation of benefits under a new assessment, and the Board never gave input or
recommendations in this process. The Chair further stated that the Board adopted the
independent parties' recommendation as to what the allocation should be, which resulted in the
2015 Engineer's Report.
The Chair recognized Max Factor III, who stated that he intended to leave the meeting
because he disagreed with the Chair's comments and he believed the comments offended his
spouse, Ms. Arnault. Mr. Factor further asserted that he provided the Board with information
from a coastal engineer retained by Mr. Factor, and this coastal engineer concluded that the 2015
assessment was higher than appropriate on west end owners. Mr. Factor added that the release
letter should state that west end owners are being paid a refund for monies paid after learning
that the 22 parcels would not receive direct sand nourishment.
The Chair recognized Board Member Curtis, who asked that the Board agendize this
matter, and asked Project Counsel to research the release letter and come up with a resolution to
resolve this matter.
The Chair apologized to Ms. Jane Arnault, and Ms. Arnault accepted the apology and
apologized in for using the wrong terminology. The Chair responded to Board Member Curtis’
request that he does not want to spend any more legal fees on the towards the west end refund
issue. The Chair recognized Project Counsel, who opined that there is no legal assignment
associated with in changing the language of the agreement, but rather Project Counsel is looking
for guidance from the Board for what the scope of the release should be.
The Vice Chair asked Mr. Factor why he and Ms. Arnault are choosing to leave the
meeting. Mr. Factor responded that this issue is not going to be discussed in a public meeting.
The Chair recognized Vice Chair, who stated his view of trying to keep harmony on the
beach, even if he disagrees strongly with some points made during the discussion, and he seeks a
resolution reflective of everyone’s interest. The Vice Chair stated that he agrees with the Chair’s
position that this matter has been argued and discussed at length, but he is open to re-examine
this issue. The Vice Chair suggested narrowing the release and to agendize this matter for
Closed Session, if appropriate. The Board unanimously agreed to reconsider this issue at a later
Board meeting.
The Chair stated that claims for refunds were filed against the BBGHAD Board, but were
not acted upon within six (6) months. The Chair added that he has never been informed that
those claims were withdrawn, meaning that the claims still exist.
15. Public Comment - Non-Agenda Items
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Project Counsel announced that Ms. Wini Lumsden, who has been very instrumental to
the Project, the TPOA and Broad Beach in general, has accepted an offer to sell her house and is
scheduled to move in October.
16. Future Meeting
The Chair stated that the next BBGHAD meetings are scheduled for October 16, 2016,
and November 20, 2016, a combined meeting with TPOA meeting, both to start at 9:00 a.m.,
location to be determined.
17. Adjournment

Board Member Marine moved, and Board Member Curtis seconded, to adjourn the
meeting. The Motion passed 4-0, and the meeting was adjourned at 2:08 p.m.

Approved and adopted by the Broad Beach GHAD
Board on _______________________________

_________________________
NORTON KARNO, Chair

ATTEST:

____________________________
HEIKE FUCHS, Clerk

679002v1

Item 10

BROAD BEACH RESTORATION PROJECT STATUS REPORT – October 16, 2016
CALIFORNIA COASTAL COMMISSION (CCC)



•
•
•
•
•

Jurisdiction: Coastal Development Permit (CDP)
10/9/15: CDP with condition modifications approved at CCC hearing.
o BBGHAD proposed revetment alignment (Alt 4C) accepted.
o Public access compromise identified.
Notice of Intent and Final Condition language dated 1/11/16 and received 1/29/16
Matrix prepared for "Prior to Issuance" conditions; proposed completion: Fall 2016
6/26/16: CCC/SAP rejects BBGHAD monitoring proposal and cancels nourishment for 2016/17.
8/23/16: Meeting with CCC staff re SAP progress, definition of "impacts", and MHMMP
9/21/16: BBGHAD submits CCC staff-mandated MHMMP
10/13/16: BBGHAD submits BBGHAD biologist-recommended MHMMP
10/17/16: Meeting with CCC staff re scope of MHMMP

CALIFORNIA STATE LANDS COMMISSION (CSLC)






Jurisdiction: Lease and certification of APTR
September 11, 2015: CSLC issued letter deeming the BBGHAD application (in support of
updated project Alt 4C) incomplete.
2/9/16: BBGHAD response to SLC lease letter sent.
5/20/16: Mtg with SLC staff
August 6, 2016: SLC approved Project and Lease

US ARMY CORPS OF ENGINEERS (USACE)














Jurisdiction: National Environmental Policy Act (NEPA) Compliance and certification; Section 10
and 404 permits
Degree of NEPA compliance: Unknown. BBGHAD advocating for EA.
Public Notice process complete.
November 5, 2014: USACE initiated contact with tribal communities re cultural resource issues.
USACE to submit cultural records search results to SHPO.
August 5, 2015: Team submitted 404b(1) alternatives analysis to USACE; supplemented Jan
2016 in response to questions posed in 10/15.
September 21, 2015: USACE initiated formal consultation with USFWS.
November 2015: Cultural investigation records search and pedestrian survey requested by
USACE completed.
2/15/16: BBGHAD received Draft Biological Opinion from USFWS.
3/18/16: Technical Decision Makers meeting with Congressman Ted Lieu and Colonel Gibbs.
June 2016: Revetment mitigation negotiations complete; ACE begins participating in SAP.
7/11/16: NMFS issues letter re incomplete EFH consultation; BBGHAD response in process.
8/11/16: Meeting with senior USACE staff re finalizing permitting process; staff confirmed altvs.
complete.
9/2/16: BBGHAD submitted response to 7/11/16 NMFS letter.
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9/4/16: BBGHAD submitted draft EA to Army Corps.
9/16/16: Revised Biological Opinion issued

REGIONAL WATER QUALITY CONTROL BOARD (RWQCB)





Jurisdiction: 401 certification and, potentially, waste discharge requirements (WDRs)
Jan. 2016: BBGHAD submitted draft Water Quality Certification. RWQCB staff review in
progress.
July 2016: BBGHAD contacted EO to expedite review and processing.
October 2016: RWQCB staff anticipates Fall 2016 certification.

CALTRANS




Jurisdiction: Encroachment permit for temporary traffic signal on PCH
Requires full engineering of the signal, a deceleration lane, an access to the west Zuma lot, and
an egress point out of the west Zuma lot.
11/14/14: Permit package issued. Permit to be revised based on latest traffic plan.

LA COUNTY DEPT OF BEACHES AND HARBORS






Jurisdiction: Owner of Zuma Parking Lot 12 (Project Staging Area); BBGHAD needs Right of Entry
Permit to use parking lot; LACDBH also coordinates with Caltrans and City of Malibu on traffic
issues.
Right of Entry Permit Application to be submitted. GHAD Counsel advised holding off on
submitting LA County permit application until dates of construction are better defined
(dependent on timing of all other permits).
Permit pending progress w/CCC and USACE.

CITY OF MALIBU
• Once construction start date solidified, will coordinate re traffic permits etc.
CONSULTING AND COORDINATING AGENCIES
National Marine Fisheries Service (NMFS), California Department of Fish and Wildlife (CDFW), & SM Bay
Restoration Commission (SMBRC)





Jurisdiction: No discretionary permits, but consult with and provide input to permitting agencies.
NMFS: Essential Fish Habitat consultation pending; BBGHAD response submitted 9/2/16.
CDFW: Responsible for Marine Protective Areas (MPAs), including that off Broad Beach. Rep.
part of SAP group. Concerned with Project effects on MPA - subtidal, intertidal, and turbidity. .
Table below shows primary concerns with selected agencies:
Agency
USACE

Next Action
Formal consultation by
NMFS and CDFW.

CCC

Submittal of final
design reports prior to

Concern
NEPA : Possibility that EIS will replace EA;
ACE appears agreeable to integrating
mitigation into adaptive management
program; EFH pending.
Substantial liaison with Science Advisory
Panel (SAP) required to finalize monitoring
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SLC
RWQCB

permit issuance.
Review of final Project
(Alt 4C) items
APTR review

and dune plans prior to permit issuance.
Approved 8/9/16.
Potential for request of RWQCB-specific
additional info.

PERMIT SCHEDULE STATUS AS OF 10/16/16
AGENCY
CCC

ACTION
Commission consideration

DURATION
ESTIMATE
1 day

Review/Negotiation of Permit
Conditions/SAP
BBGHAD completion of "Prior to
Issuance" Conditions
Permit Issue
Lease App. Completeness Notice

5-6 months

3 months - ongoing
1 day
1 month
1 week
2 months

CALTRANS

Lease Negotiations
Commission consideration
Issue Final Lease
Lease Signature
Submit 404b(1) alternatives
analysis
End formal biological
consultations with CDFW re
snowy plover
Finalize EA1
Issue Draft Permit
Review/Negotiation of Draft
Permit Conditions
Issue Final Permit
Submit draft 401 Certification
Negotiate 404/WDRs
RWQCB approval of 404/WDRs
Encroachment Permit

LA COUNTY

SLC

USACE

RWQCB

CITY MALIBU

5-6 months
1-2 months
1 month

COMPLETION DATE (earliest
possible)
October 9, 2015. CDP
approved with edits to
condition language
Fall 2016
November 2016? Dependent
on finalizing sand source
Fall 2016?
November 13, 2015

2 months
1 week
2 weeks

N/A
Approved: 8/9/16
Fall 2016
Fall 2016
August 5, 2015; supp 1/16/16
SUBMITTED & COMPLETE
September 2016- Amended
Bio Opinion issued; Final
pending
November 20162
November 2016
October-November 2016

1 week
3 weeks
2 month
1-2 months
4.5 months

December 20163
January 2016
Oct-Dec 2016
Nov 2016
November 2014 ISSUED

Parking Lot Permit

1 month

Unknown

Traffic/signal approvals

Unknown

Unknown

120 days (legal
maximum)

1

Longer duration if EIS is required.
Timing dependent on finalizing monitoring and mitigation plan.
3
Timing dependent on finalizing monitoring and mitigation plan.
2
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Item 10a(i)(A)
 Summary and copy of 9/29/16 letter
from CCC staff re SAP & Project
Impacts
 10/7/16 Merkel e-mail to SAP & CCC
staff re refinements to MHMMP
 10/12/16 Merkel Summary & Reduced
Scope MHMMP

Summary of September 28, 2016 letter from CCC staff re SAP and Project impacts. The
letter responds to the BBGHAD’s late August request for clarification of certain SAP-related
CDP provisions. In summary, CCC staff says:
•
CDP Special Condition 6 includes analysis of, and mitigation for, impacts to sandy beach
habitat within the Project footprint area. The Condition demonstrates that the Commission was
concerned primarily with impacts caused by the use of a disproportionately larger sand grain
size.
•
Outside the Project footprint area, adverse impacts would be subject to compensatory
mitigation pursuant to the provisions of the final Habitat Monitoring & Mitigation Plan and the
CDP’s special conditions.
•
Within the Project footprint area, the final Habitat Monitoring & Mitigation Plan should
provide for adaptive management first to address any adverse biological impacts caused during
the permit term. However, if the beach in the footprint area performs worse than the lowest
performing reference beach based on the sampling and statistical program laid out in the final
Habitat Monitoring & Mitigation Plan to address Special Condition 6, the CCC’s Executive
Director could require a permit amendment, through which the Commission could, among other
potential remedies, potentially impose compensatory mitigation to address ongoing impacts to
the infaunal community.
•
The recovery of the beach in the Project footprint area will be analyzed against what
would be expected at Broad Beach in the absence of the Project and previously unpermitted
development, as determined by statistically comparing the beach infauna community relative to
the range of observed patterns made at the reference beaches. Failure of Broad Beach to achieve,
over time, a similar ecological community as reference beaches may result in the need for
adaptively managing the nourishment and backpassing activities, and in a worst case situation,
applying for a permit amendment so that the Commission may reassess the Project's impacts.
•
The Habitat Monitoring & Mitigation Plan is intended to more precisely define "adverse
impacts," put forth approaches for monitoring them, and help guide the GHAD's proposal on
ways to mitigate them. Commission staff will be more able to fully address the issues in this
letter after CCC staff, the SAP, and other responsible governmental agencies review the
BBGHAD's recently submitted draft Habitat Monitoring & Mitigation Plan.
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San Diego, CA ● Sacramento, CA ● Arcata, CA ● Nehalem, OR
October 12, 2016
(revised October 13, 2016)
M&A #14‐029‐02
Russell Boudreau
Moffatt and Nichol Engineers
3780 Kilroy Airport Way, Suite 600
Long Beach, California 90806
Ken Ehrlich
Elkins Kalt Weintraub Reuben Gartside LLP
2049 Century Park East, Suite 2700
Los Angeles, California 90067

MEMORANDUM: COST RAMIFICATIONS OF RECENT COASTAL AND SAP COMMENTS AND COSTS FOR
FALL SAMPLING (FIELD ELEMENT ONLY)

Dear Russ and Ken,
Pursuant to our prior earlier discussions regarding the monitoring program status and costs, this
memorandum is to provide a summary of the present dynamics of the plan reviews, field sampling
schedule, and costs. We understand there are big issues and decisions to make with respect to the
course forward so here are the issues in a nutshell:
1) We have received some additional comments on the plan from Commission staff and SAP that
they believe are important prior to moving forward. These include:
a. Increase reference sites to minimize risk of getting a bad match to Broad Beach. Once
the best sites are known, lesser reference sites could be dropped from the program.
We think we can address this by minor addition and subdividing some of the existing
sites. This element is expected to increase program costs by $26,000 per year over the
present estimated cost, until supplemental sites are dropped.
b. Explain better data gap management, ground‐truthing needs to be performed each
cycle of data collection, include sampling of vertical surfaces. These have been
addressed either on the phone with Commission staff and SAP members, or by changing
monitoring structure and would not be expected to increase costs over the full program
estimate, only reconfigure sampling arrangement. The most important ramification is
that the SAP will not likely support one of our reduced scope efforts to rely on early
ground truthing error rates for long‐term use, but would likely want this element
performed with each habitat mapping effort.

October 13, 2016

2) We have received verbal authorization from Commission staff to commence monitoring for Fall
2016. Commission staff have made it clear that the full plan is not yet approved (see email 10‐7‐
2016 [2:57 PM]); however, both the Commission staff and SAP believe we have a stable enough
sampling plan to move forward with the Fall sampling, although they have not received
comments from other agencies, nor are they done talking about analyses methodology and
mitigation assessment issues. We have requested a written confirmation of the status from the
Commission staff.
3) We have previously provided costs for completion of the full monitoring program as well as a
reduced scope monitoring program. Only the full plan has been authorized at this time,
although the reduced plan would not alter the fall sampling program substantively as our target
has been elimination of significant sampling of biota in the spring season.
4) Full Program as presently developed and in review by agencies (September 20, 2016)
Monitoring Element
Habitat Mapping

Frequency
Per Season

Subtidal Sampling

Per Season

Sandy Beach

Per Season

Kelp Canopy
Reporting
Meetings/Management
Initial Program Set Up
Year 1 Program Cost
Annual Program Cost

Per Year
Per Year
Per Year
One Time

Low Annual Cost
$238,356
Spring and Fall
Spring and Fall
$166,300
w/o analyzing
samples
Spring and Fall
$191,681
w/ analyzing
Fall samples
$20,184
$62,500
$44,570
$44,446
$768,037
$723,591

High Annual Cost
$238,356
Spring and Fall
$215,800

Spring and Fall w/
analyzing all samples

$238,266

Spring and Fall w/
analyzing all samples

$20,184
$62,500
$44,570
$44,446
$864,122
$819,676

Estimated added annual sampling cost based on comments provided by Commission staff and
SAP=$26,000.
Reduced Scope not out for review (September 25, 2016)
Monitoring Element
Habitat Mapping

Frequency
Per Season

Subtidal Sampling

Per Season

Sandy Beach
Kelp Canopy
Reporting
Meetings/Management
Initial Program Set Up
Year 1 Program Cost
Annual Program Cost

Per Season
Per Year
Per Year
Per Year
One Time

Low Annual Cost
$158,360
Spring and Fall
Fall only w/o
$36,114
analyzing all
samples
$130,261
Fall Only
$12,536
$52,660
$44,570
$112,826
$547,327
$434,501

High Annual Cost
$158,360
Spring and Fall
$60,864
$130,261
$12,536
$52,660
$44,570
$112,826
$572,077
$459,251

Fall only w/
analyzing all samples
Fall Only

5) You have asked what the cost and schedule would be to go out and collect the Fall 2016 survey
data, but not process it to fruition. This would allow us to stay on course with a 2017 sand
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placement, but would not commit long‐term to the level of monitoring of the full plan or the
reduced plan. As indicated, the cost difference in the Fall is not that different for the two plans.
The cost to do the sampling in Fall 2016, without completion of the processing of samples and
analyses and reporting of data is $233,710. The work MUST be initiated by October 20 to meet
seasonal constraints on the eelgrass sampling program that must be completed by the end of
October. The remainder of the work would be completed by November 30. We have made the
required notifications to sample in October, but are not yet authorized to perform the fall
sampling. Under any scenario that puts sand on the beach in 2017, the fall sampling would be
required under the present plan.
6) Lastly, wanted to reinforce the potential risk associated with a reduced scope program given
potential obligations for mitigation based on the findings of the monitoring. There is increased
mitigation risk associated with decreased monitoring intensity since the presumption is that an
impact is related to the Project, unless demonstrated otherwise, and the reduction in scope may
potentially lead to an increased risk of false positive impacts.
I hope this addresses your questions in a short format. If you have any questions, please feel free to
contact either me or Lawrence.
Sincerely,

Keith W. Merkel
Principal Ecologist
Cc:

Lawrence Honma
Tonia McMahon
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Item 11a
Resolution Appointing
New Board Member

BOARD OF DIRECTORS OF THE
BROAD BEACH GEOLOGIC HAZARD ABATEMENT DISTRICT
Adopted this Resolution on October 16, 2016 by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:
RESOLUTION NO. 2016/04
____________________________________________________________________________
RESOLUTION ACKNOWLEDGING RESIGNATION OF BOARD MEMBER JEFF
LOTMAN, RECOGNIZING PROCESS FOR APPOINTING SUCCESSOR, AND
APPOINTING SHAUL KUBA AS A BBGHAD DIRECTOR
WHEREAS, on September 12, 2011, the Malibu City Council adopted Resolution No.
11-41 approving and ordering the formation of the Broad Beach Geologic Hazard Abatement
District (BBGHAD); and
WHEREAS, state law (Public Resources Code §§ 26500 et seq.) allows the City Council
to either appoint itself to act as the BBGHAD Board of Directors (BBGHAD Board) or appoint
five landowners of real property within the BBGHAD boundaries to act as the BBGHAD Board;
and
WHEREAS, the Malibu City Council appointed five landowners to serve as the
BBGHAD Board; state law allows these Board Members to serve an initial term of four years;
and
WHEREAS, Jeff Lotman was one of the five landowners appointed by the Malibu City
Council to serve on the BBGHAD Board for an initial four year term; and
WHEREAS, in accordance with Government Code § 1780 et seq, Jeff Lotman began
serving his second term as a BBGHAD Board Member in January 2016; and
WHEREAS, on September 13, 2016, Jeff Lotman provided notification of his
resignation from the BBGHAD Board due to personal commitments; and
WHEREAS, since September 13, 2016, BBGHAD staff has undertaken various actions,
including consultation with the Los Angeles County Registrar-Recorder's Office (Election
Information and Preparation Division), special counsel, and preparation of various documents, in
connection with filling the Board vacancy created by Mr. Lotman's resignation; and

679343v1

Board Meeting 10/16/2016
Item No. 12.a

WHEREAS, the BBGHAD notified the Los Angeles County Registrar-Recorder's Office
(Election Information and Preparation Division) of the vacancy within 15 days of Mr. Lotman's
resignation (as required by Cal. Gov. Code §1780); and
WHEREAS, the BBGHAD Board has opted to fill the Board vacancy by appointing a
successor Board Member; and
WHEREAS, a Notice of Vacancy (as required by Cal. Gov. Code §1780) was posted at
three (3) separate points within the boundaries of the BBGHAD on September 20, 2016 and such
notices remained in place until at least October 6, 2016; and
WHEREAS, the BBGHAD is a political subdivision of the State of California, governed
by state law (Pub. Res. Code §§ 26500 et seq.), and constitutes a legal entity separate and distinct
from the City of Malibu, with operations independent of City functions; and
WHEREAS, on October 16, 2016, the BBGHAD Board held a public hearing to
consider the situation presented by Mr. Lotman's resignation; and
WHEREAS, Shaul Kuba constitutes an owner of real property within the BBGHAD as a
result of his interest in 31388 and/or 31406 Broad Beach Road.
The BBGHAD Board of Directors HEREBY RESOLVES THAT:
The September 13, 2016 resignation of Jeff Lotman from the BBGHAD Board is
1.
acknowledged.
2.
The BBGHAD Board thanks, and will forever be grateful to, Mr. Lotman for his
countless hours of service to the BBGHAD Board, the BBGHAD and its constituents, Broad
Beach, and the Malibu community in general.
3.
California Government Code § 1780 specifies the process for appointing a
successor to serve the remainder of Mr. Lotman's BBGHAD Board term.
4.
The actions of BBGHAD staff to date in implementing and completing the
process specified in Government Code § 1780 to appoint a successor to serve the remainder of
Mr. Lotman's Board term are acknowledged and ratified.
Shaul Kuba is hereby appointed to serve as a member of the BBGHAD Board of
5.
Directors, filling the currently vacant Board position.
6.
Subject to applicable law, Board Member Kuba shall serve the remainder of the
term of office for such Board position and be afforded all the rights, privileges, and
responsibilities of the position.
7.
Board Member Kuba's term shall expire upon the expiration of the term
associated with his Board seat: in or about November 2017.
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8.
BBGHAD staff notify all appropriate third-parties, including but not limited to
the BBGHAD's insurer, financial institutions, and others to cause: the BBGHAD's insurance to
provide coverage for Board Member Kuba, Board Member Kuba, if he so desires, to constitute a
signatory on the BBGHAD's bank accounts consistent with other Board Members, and Board
Member Kuba to be afforded any other rights, privileges, and responsibilities consistent with
other Board Members.
9.
adoption.

This Resolution shall become effective immediately upon its passage and

DATED:

October 16, 2016

__________________________________________
NORTON KARNO, Chair
I, Heike Fuchs, Clerk of the Broad Beach Geologic Hazard Abatement District, certify
that the foregoing resolution was duly adopted by the Board of Directors of the District at a
regular meeting held on the __ day of _________ 2016 by the following vote:
AYES:
NOES:
ABSENT:
ABSTAIN:
_________________________
Clerk of the BBGHAD Board
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Item 12a
BBGHAD Monthly Cash Flow &
Allocated Budget

Broad Beach GHAD
Cash Flow
Board Meeting 10/16/2016
Cash in Bank September 13, 2016

$3,038,028.04

Sources of Cash:
Cash collected

N/A

Disbursements from September 13, 2016 through October 11, 2016
Date
9/19/16
9/20/16
9/23/16
9/23/16
9/30/16
10/4/16

Check#
3679
3675
3674
3676
3673
3680

Description
Heike Fuchs
Elkins Kalt Weintraub
Colantuono Highsmith Whatley
Vectis Strategies
Ramboll Environ
CA State Lands Commission (Back Rent)

$
$
$
$
$
$

Total invoices paid

3,119.80
83,023.11
617.50
10,000.00
1,489.51
50,000.00

$ 148,249.92

Cash Ending Balance as of October 11, 2016

$2,889,778.12

UNPAID BILLS
Date
Received
5/22/16
8/19/16
10/11/16
10/11/16
10/11/16
10/11/16
10/11/16
10/11/16

Invoice#

Vendor Name

3618 The Bay Foundation
West End Refunds (22 checks) total
Colantuono Highsmith Whatley
Engeo
AON Risk Insurance
Ramboll Environ
Moffatt & Nichol
California Marine Sanctuary Foundation
Estimated Unpaid Bills

Amount
$ 214,500.00
$ 167,600.64
$
597.00
$
5,222.50
$
8,283.00
$
3,139.08
$ 135,936.04
$ 57,902.00
$ 593,180.26

TR 10-16-16

Cash on hand 10/27/15: $1,804,418.04

Budget
FY2015-16

Actual
Nov./Dec. 2015

Jan-16

Feb-16

Mar-16

Apr-16

May-16

Jun-16

Jul-16

Aug-16

Sep-16

Oct-16

Total
Income/Expense
Nov. 2015-Oct
2016

Variance

Income:
Annual Assessment 2015-16 $
Deposits
L.A. County
Swim Club
West End Refunds
Income Total:

3,138,625.00
$ 1,231,570.00 $ 307,912.50 $ 454,332.75
$
29,750.00

$ 623,361.00 $
$ 29,750.00

415,362.84

$ 7,883.75 $

3,718.75

$ 1,261,320.00 $ 307,912.50 $ 454,332.75

$ 653,111.00 $

415,362.84

$ (167,600.64)
$ 7,883.75 $ (163,881.89)

$
$
$
$

3,044,141.59
59,500.00
(167,600.64)
2,936,040.95 $

202,584.05

Estimated Annual Expense FY2015-2016
Administration/Accounting & Insurance
$
Project Manager
Clerk/Treasurer
D& O Insurance/AON Ins.
L.A. County fees

150,000.00
$
$

23,605.74 $ 11,998.50 $ 11,789.00 $ 23,739.70 $ 12,727.34 $
4,539.25 $ 1,003.24 $ 1,210.09 $ 2,414.54 $ 1,255.83

12,554.95 $
$

12,703.66 $ 11,816.76
2,054.30
$

$
$
8,283.00 $

120,935.65
20,677.66
8,283.00

$

149,896.31

$ 60,000.00

$ 57,902.00 $

177,902.00

$ 1,693.48
TTL SAP

$
$

5,080.61 $

3,119.80
$

Total Admin.
Annual Monitoring
Total:
$ 400,000.00
SAP/California Marine Sanctuary Foundation Managing fees
$
SAP/California Marine Sanctuary Foundation $
Monitoring Fees

180,000.00

Permitting Fees

896,000.00

$

$

60,000.00

220,000.00

Lobbyist Fees: Neish Inc. - CCC
Vectis Strategies-U.S. Army Corps
Legal Fees: Elkins Kalt
Legal Fees: Colantuono Highsmith & Whatley
Engineering Fees: Moffat & Nichol
:ENGEO
Ramboll Environ
U.S. Army Corps Mitigation: The Bay Foundation
State Lands Commission - Back Rent

$
$
$
$
$

16,219.53 $ 9,070.26
$ 10,000.00
115,659.04 $ 74,825.37
12,346.00 $ 2,155.50
185,807.68 $ 106,460.85
880.00

$ 10,000.00 $ 10,000.00
$ 27,271.84 $ 32,514.83
$
190.00
$ 68,198.49 $ 41,859.99

$ 10,000.00
$ 65,221.15
$ 1,861.00
$ 133,071.75

$
$
$
$

10,000.00
48,212.09
47.50
112,706.54

$

214,500.00

$ 10,000.00
$ 53,754.74
$
47.50 $
$ 128,808.40
$

$ 20,000.00 $ 10,000.00
$ 129,915.24 $ 83,023.11
929.50 $ 3,281.00 $
617.50 $
597.00
$ 150,297.54
$ 135,936.04
$ 5,222.50
4,156.79 $ 4,075.28
$ 1,489.51 $ 3,139.08
$ 50,000.00
TTL Permit. Fees

Beach Nourishment
Amt Financed
Miscellaneous Expense
Debt Service

$
$
$
$
$
$
$
$
$
$

1,693.48
179,595.48 $

25,289.79
90,000.00
630,397.41
22,072.50
1,063,147.28
6,102.50
12,860.66
214,500.00
50,000.00
2,114,370.14 $ (1,218,370.14)

$ 10,750,000.00
$ (10,750,000.00)
$
182,300.00
$ 2,347,312.00
$

278,306.52

$

182,300.00

3,975,612.00

Expense Total:

$
FY2015-16

359,057.24 $ 215,513.72 $ 118,659.42 $ 110,529.06 $ 224,137.07 $

Nov./Dec. 2015

Jan-16

Feb-16

Mar-16

Apr-16

458,021.08 $ 211,525.39 $ 16,821.54 $ 370,267.87 $ 148,249.92 $ 211,079.62 $ 2,443,861.93
Nov. 2015-Oct.
Jun-16
Jul-16
Aug-16
Sep-16
Oct-16
2016

May-16

Assumptions
Beach Frontage (excluding Western 22 parcels)
Annual Assesment per foot of Beach Frontage
Beach Frontage of Western 22 Parcels
Annual Assessment per Foot of Beach Frontage of
Western 22 Parcels
Annual Adjustment in Assessment (est.)
Escalation in Annual Costs (est.)
Investment Earnings (est.)
Frequency of Sand Nourishment (years)
Cost of Sand Nourishment (current $)

Budget /actual
updated 10/11/2016

