COLORADO HOUSE BILL 16-1309: SAFEGUARDING THE
RIGHT TO AN ATTORNEY IN MUNICIPAL COURT?

New legislation governing a defendant’s right to counsel will soon
impact municipal court procedures in Colorado. During the 2016 legisla-
tive session, the General Assembly passed a bill requiring the presence of
a public defender at each session of jail advisements for individuals in
custody.' In seeking to limit the number of defendants entering uncoun-
seled pleas, House Bill 16-1309 dictated that municipalities must provide
legal representation for defendants at their first court appearances.” Most
state and county courts already provide access to public defenders for
defendants prior to their appearances. In contrast, municipal defendants
in Colorado often receive counsel after entering their plea.’ House Bill
16-1309 looked to alter this trend by compelling additional safeguards
for a defendant’s right to an attorney in municipal court.

A defendant’s right to an attorney is a fundamental aspect of the
criminal justice system. The Sixth Amendment provides that “[i]n all
criminal prosecutions, the accused shall enjoy the right to a speedy . . .
trial . . . and to have the Assistance of Counsel for his defense.”* Each
individual in custody must be informed of their right to counsel under the
purview of the Due Process Clause of the Fourteenth Amendment.” The
Supreme Court established in Michigan v. Jackson® and Brewer v. Wil-
liams’ that the right to counsel attaches at the initial appearance before a
judicial officer who informs the defendant of the formal charges against
him. In Jackson, the Court held that the defendants’ request for an ap-
pointed attorney during their arraignment invalidated the confession ob-
tained at a police initiated interrogation before the defendants had the
opportunity to consult with counsel.® Similarly, in Brewer, the Court
ordered a new trial after the defendant was deprived of the right to assis-
tance of counsel when officers elicited a confession during the defend-
ant’s transfer to another city.g
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Most recently, the Supreme Court affirmed the Jackson and Brewer
holdings in Rothgery v. Gillespie' and found that the Sixth Amendment
right requires counsel be appointed within a reasonable time after the
point of attachment. Rothgery involved a defendant whose right to coun-
sel was violated by an unwritten policy in a Texas county court that de-
nied counsel appointments for indigent clients on bond until the entry of
their indictment.'" While these cases ensure representation for defend-
ants, they do not expressly require courts to have attorneys available for
immediate representation of defendants at their first appearance.

The Rothgery Court noted, however, that the “overwhelming con-
sensus practice conforms to the rule that the first formal proceeding is the
point of attachment”'? and emphasized that forty-three states appoint
counsel before or at the defendant’s initial appearance.” The decision
specifically lists the seven states that did not follow such practices, in-
cluding Colorado."

In 2013, Colorado responded to the Rothgery decision by ensuring
the right to legal counsel in plea negotiations. The legislature repealed a
law requiring an indigent person charged with a misdemeanor, petty of-
fense, traffic offense, or municipal or county ordinance violation, for
which there was a possible jail sentence, to meet with a prosecuting at-
torney prior to the appointment of legal counsel.” Then, in 2014, the
State adopted a policy to “assist the administration of justice with respect
to the appointment of counsel in criminal cases” as well as for the “ap-
pointment of counsel to an indigent person cited for contempt where a
jail sentence is contemplated.”'® This policy encouraged the immediate
availability of public defenders at the state and county levels. Colorado
municipal courts, however, did not adopt a similar process. Minimal re-
sources and a belief that municipal punishments typically did not create a
requisite need for immediate counsel kept municipalities from transition-
ing to the new standard.

Most proceedings at the municipal level dealt with monetary fines,
not imprisonment. Thus, municipalities instead chose to follow an inter-
pretation of Rothgery that focused on the reasonable time requirement."”
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The Supreme Court determined that a reasonable time must be a time “to
allow for adequate representation at any critical stage before trial, as well
as the trial itself.”"™ Municipal judges, therefore, advised defendants at
their first appearance that he or she had a right to an attorney." After
asking for an attorney, the defendants would wait for their representation
to arrive before the court proceeded with their case.” This process in-
formed defendants of their rights and allowed the choice to ask for a con-
tinuance and apply for an attorney or immediately enter a plea with the
court. An example of an advisement from the Colorado Springs Munici-
pal Court provides:

You are presumed innocent until proven guilty beyond a reasonable
doubt. You need make no statement, and any statement made by you
can be used against you. You have the right to be represented by an
attorney at your own expense. You have the right to have this ar-
raignment continued to obtain one. In certain cases, if you cannot af-
ford an attorney one may be appointed to represent you.ZI

Municipal courts consistently applied similar instructions across the
state.” If a defendant asked for an attorney, the court issued a continu-
ance and the defendant did not enter a plea. This process allowed de-
fendants either the opportunity to secure their own attorney or, if the
defendant was indigent, provided time for the court to appoint counsel.
House Bill 16-1309 prohibits this procedural option for municipal courts
and instead requires courts to comply with the state policy of immediate
availability of counsel.” For this purpose, no indigence finding is re-
quired prior to appointment.

House Bill 16-1309, now codified in the Colorado Revised Statutes,
states that “[a]t the time of first appearance on a municipal charge, if the
defendant is in custody and the charged offense includes a possible sen-
tence of incarceration, the court shall appoint counsel to represent the
defendant for purposes of the initial appearance.”* This standard exists
unless the defendant makes a knowing, intelligent, and voluntary waiver
of his right to an attorney.”” Additionally, the appointment of counsel
must continue until the defendant is released from custody.”
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While this legislation will reduce the number of unrepresented pleas
in municipal courts, it fails to address the initial concern regarding the
cost of immediate counsel. House Bill 16-1309 implemented an unfund-
ed mandate on municipal courts.”” Colorado law prohibits such unfunded
directives as C.R.S. § 29-1-304.5(1) provides:

“[N]o new state mandate or an increase in the level of service for an
existing state mandate beyond the existing level of service required
by law shall be mandated by the general assembly or any state agen-
cy on any local government unless the state provides additional mon-
eys to reimburse such local government for the costs of such new
state mandate or such increased level of service.””®

The legislature implemented these laws to prevent burdensome ex-
penditure increases on local governments. Such unexpected costs inhibit
the ability of municipalities to effectively budget for the governing of
local communities.”” Financial analysts estimated that the costs to im-
plement House Bill 16-1309’s requirements would range from $12,000
per year in smaller municipalities to between $20,000 and $60,000 in
larger municipalities.’® The impact of these numbers depends on the rela-
tive size of the community. The Town of Meeker’s annual municipal
court budget is $30,000. Funding an additional $12,000 for extra attor-
neys will be a difficult task for the town.”’ The Colorado Municipal
League estimated the overall cost for providing immediate counsel will
be anywhere from $2.1 million to more than $5 million per year.*

Aside from the costs, House Bill 16-1309 disproportionately affects
rural communities by requiring immediate access to attorneys. There are
not enough public attorneys in rural areas to be immediately available to
defendants on a daily basis.” Courts already struggle to find qualified
counsel to represent defendants at their second appearance. The bill also
creates unnecessary continuations of cases in municipal courts with lim-
ited resources and extends the workload of an already busy system.**
Further, the bill implements safeguards to a right that municipal courts
had not threatened. Municipal courts must now pay for attorneys to re-
main accessible despite the uncertainty regarding their need. *> Addition-
al questions may also be raised regarding the effectiveness of representa-
tion that occurs in limited time frames. The Rothgery court avoided de-
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claring a specific moment for the attachment of counsel as it likely un-
derstood the variety of factors influencing different court systems.

While the Sixth Amendment right to counsel remains well-protected
in Colorado, new municipal requirements in House Bill 16-1309 must
confront several issues before successful implementation, including
funding costs and attorney availability. Colorado voluntarily undertakes
these additional obstacles as the bill ensures a broader standard of acces-
sibility for defendants seeking counsel than the national guidelines re-
quired by the Supreme Court. It remains to be seen how this new stand-
ard will affect due process in municipal settings.
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