CRITICISM OF ATTORNEYS’ FEES REQUIRES ADAPTATION
TO A NEW MARKET

In the United States, awarding costs to a prevailing litigant is com-
monplace. Although governed by state and federal statutes, the “American
Rule”! is often viewed as an excessive and calculated move by attorneys
designed to make the rich richer and leave clients writing the check. It is a
battle waged on the ground of attorneys seeking just compensation for
their abilities in navigating an often inaccessible system, while clients
strive to save costs in fear of spending more than practicable in order to
sustain their businesses and prevail in countersuits. The contravening in-
terests result in negative attention toward the legal profession. Simply, cli-
ents want more for less. And when attorneys cannot deliver without a high
cost, clients are turning to other outlets to address the same needs without
the high price tag.

Whether the law firm is a corporate behemoth or a non-profit organ-
ization, criticism is constant over “redundant” or “excessive” fees.? More
so than clients or the media, the courts are often at odds with lawyers and
the high costs associated with litigation, and few hesitate to show their
displeasure when awarding or denying attorneys’ fees. One Pennsylvania
judge likened a fee request to “an attempted bank robbery [rather] than a
genuine effort to recover a reasonable fee bill.”* The judge also decried
the practice of billing in six-minute increments even though some activi-
ties, such as drafting a short email, take far less time.* Other judges have
called fee requests “astonishing” and “outrageous,” and then have denied
multiple petitions to the prevailing party.® These defeats are then reported
in the media to demonstrate the absurdity of attorneys’ fee awards. In turn,
the news reaches potential or current clients and results in lower retention
of large and costly law firms.
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Amplifying the annoyance directed at the legal profession are head-
lines depicting attorneys as greedy and unworthy of the costly services
they provide. The awarding of attorneys’ fees is almost as widely reported
as the outcomes of the cases themselves. Within days of the issuance of
the Masterpiece Cakeshop opinion, reporters turned their focus on the high
costs of attorneys’ fees charged in the case.® An article in the Denver Busi-
ness Journal analyzed the time spent by the attorneys representing the Col-
orado Civil Rights Commission who brought suit against the cakeshop
while preparing for the appeal—the figure totaled approximately
$125,000.” In another article addressing costs associated with class action
cases, a reporter asked whether plaintiffs’ attorneys are “heroes or vil-
lains.”® Even in the midst of intense focus on President Trump’s immigra-
tion policies, below-the-fold articles decried the lack of funding available
to provide necessary legal services to immigrants; Time Money waded
into the debate by reporting that the 18 million dollars raised on behalf of
the Refugee and Immigrant Center for Education and Legal Services
would, in reality, “get[] eaten up fast when dealing with things like attor-
ney fees.” And because nonprofits are required to make their annual tax
returns publicly available, discretion between the client and attorney is at
risk because the public and the media are able to dissect attorneys’ fees
under a microscope without context. '

Even the American Bar Association (ABA) opposes awarding attor-
ney fees in certain types of cases. It recently filed an amicus brief urging
the Federal Circuits to preclude the imposition of attorneys’ fees on patent
applicants.!! In support of its argument, attorneys for the ABA wrote that
imposing high fees in patent cases would bar “equal access to justice,” and
cause small business owners and individuals to forgo important proce-
dures in gaining access to and credit for their work.!? The contempt di-
rected toward attorneys for their high costs is not new. But as companies
grow and become more financially savvy, the negative light in which at-
torneys’ fees are viewed may ultimately hinder those working on behalf
of these corporations as the companies seek to cut costs—often taking
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scissors to attorneys’ bills first. The sentiment behind these examples var-
ies from disdain to frustration in seeing attorneys’ fees rise as litigation
becomes more complex, but they routinely have the same effect: lower
retention of attorneys’ services and clients seeking ancillary services at a
lower cost while dealing with litigation in-house.

There is no question the legal profession is saturated and small prac-
titioners suffer along with large law firms when competing for industry
work. While studies attribute the lack of work to stiff competition in the
legal field, a more likely reasoning is because of the availability of lower
cost options in fields tangentially related to law. The Pittsburgh Business
Times reported that at least 27% of law firm leaders at firms with more
than 1,000 attorneys say they have lost business to accounting firms, and
viewed this as a potential threat.'® Deloitte, one of the world’s largest ac-
counting organizations, published a global research study in 2016 regard-
ing changes to the legal industry and the need for a “new type of legal
service provider.”'* The study examined the needs of businesses wanting
more for less, a trend that is prompting changes in the ways top law firms
conduct business. In-house counsel are taking larger roles in litigating
smaller claims and working with corporate clients. And where clients are
turning to large firms to handle work, they are seeking lower costs or look-
ing elsewhere.

To counter this, some of the nation’s largest firms have settled on a
new business plan in response to these concerns: the development and
growth of subsidiaries and ancillary businesses. Law firms can now be a
one-size-fits-all business, with the ability to offer clients everything from
advanced technical services to non-lawyer assistance in evaluating litiga-
tion potential of certain types of claims. In 2018, Reed Smith, a nationally
ranked law firm, made news for the creation and launch of GravityStack,
a subsidiary designed to provide a web-based platform for advanced tech-
nical and legal services to clients.!> Non-lawyers and lawyers can work
together in these businesses to ensure access is given to all clients and can
control the costs of these services before putting them in the hands of cli-
ents.

But at what cost are these businesses running? There are ethical
boundaries that firms cannot cross. Further firms risk thinly spreading re-
sources in their desire to provide subsidiary services while also remaining
focused on their legal practice. The District of Columbia is the only juris-
diction in the United States that allows fee sharing with non-lawyers.
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Bringing in non-lawyer assistance to manage portions of the law firm’s
business, or allowing the firm’s leadership to wear multiple hats to run
ancillary practices while keeping the focus on the law firm, can cause dis-
ruption amongst the service providers. Where is the benefit, then, in hiring
a large law firm that cannot adequately allocate its resources?

Law firms must adapt to remain competitive in a market where non-
lawyers can offer assistance akin to lawyers’ costly services. The negative
attention directed at the legal industry will require law firms to develop
and alter business practices in order to stay out of the headlines. If costs
cannot be lowered, firms under public scrutiny for high fees can establish
subsidiaries in order to offer clients more for less. Ultimately, law firms
are not disappearing, but must change their business models to stay rele-
vant.
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