ABOLISHING THE ICEBERG

2018 was a difficult year for many migrants and their allies. In Feb-
ruary, the Supreme Court held that the Immigration and Nationality Act
permits the seemingly indefinite detention of certain migrants in removal
proceedings without a bond hearing.! In April, then-Attorney General
Jefferson Sessions announced a “zero tolerance” policy? that created the
highly visible family separation crisis—a crisis that culminated in the
federal government offering a false dilemma between family separation
and prolonged family detention.® In June, the Court upheld President
Trump’s travel ban because, despite significant evidence that the ban was
part of “an unrelenting attack on the Muslim religion and its followers,”*
the Court found that the ban was “plausibly related to the Government’s
stated objective.” In November, the Trump Administration announced
an “asylum ban” that would prevent migrants from seeking asylum if
they crossed the southern border at any location other than a port of en-
try,® and in December the Department of Homeland Security (DHS) pro-
claimed that all migrants seeking asylum in the United States from
México must remain in México while their claims are processed.” To
finish the year, President Trump demanded billions for a wall along the
Meéxico-U.S. border, causing a good portion of the federal government to
shut down.® Meanwhile, Felipe Gomez Alonzo, an eight-year-old boy
from Guatemala, died on Christmas Eve in the custody of Customs and
Border Protection (CBP).’ He took his last breaths a few minutes before
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midnight and about two weeks after Jakelin Caal Maquin, a seven-year-
old girl from Guatemala, also died in CBP custody.'®

But 2018 also brought migrants and their allies a few glimmers of
hope. In response to the human devastation of family separation, hun-
dreds of thousands took to the streets.!! Almost six hundred people were
arrested after protesting the Trump Administration’s approach to migra-
tion in the Hart Senate Office Building,'? and something of a movement
calling for the abolition of U.S. Immigration & Customs Enforcement
(ICE) took on momentum.'?

What these glimmers of hope might mean for immigration reform,
however, is up for debate. Confusion remains regarding what those call-
ing to abolish ICE seek to accomplish and whether their resolve to abol-
ish ICE remains now that the mid-term elections have passed.'* What
would it mean to terminate the agency responsible for enforcement of
U.S. immigration laws in the interior of the United States? Do ICE aboli-
tionists seek to end deportation entirely? Or merely reduce it? Would
they be satisfied if ICE was abolished and its duties distributed? Or do
they seek to wholly reimagine approaches to migration, for instance, by
rejecting U.S. immigration policy’s fundamental premise that U.S. citi-
zens are innately more deserving than others?

Answering these questions on behalf of the entire “abolish ICE
movement” is, of course, impossible. Like any social movement, “the
abolish ICE movement” consists of various parts—numerous individuals
with their own approaches to broader goals, which could change over
time.!> Nonetheless, we can begin to understand the range of ideas the
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call to abolish ICE might encompass. This Article takes initial steps to-
ward this goal by examining the immigration bureaucracy in which ICE
is housed, the historical origins of ICE, and two possible interpretations
of the call to abolish ICE.

I. ICE AND THE IMMIGRATION BUREAUCRACY

ICE is an agency housed in DHS responsible for enforcing immi-
gration laws in the interior of the United States.'® Enforcement and Re-
moval Operations (ERO), a unit within ICE, identifies migrants who are
potentially removable, finds them, arrests them, incarcerates them,
“prosecutes” them by showing they are “removable,” and effects their
physical removal from U.S. territory.!” ICE is thus responsible for a large
number of the United States’ deportations as well as for the civil deten-
tion of hundreds of thousands of people each year.'®

But ICE is just one part of a much larger immigration enforcement
bureaucracy. CBP enforces immigration laws at ports of entry and along
the border, including anywhere within one hundred miles of a border—
an area that encompasses approximately two-thirds of the U.S. popula-
tion.!”” CBP can issue expedited removal orders pursuant to 8 U.S.C. §
1225(b)(1)(A)(1).%° This form of rapid-fire removal plays an enormous
but largely hidden role in the deportation landscape, accounting for 42
percent of all removals in fiscal year 2014.?! Like ICE, CBP also incar-
cerates migrants, operating detention facilities whose chain link fences,
concrete floors, and mylar sheets became notorious during the 2018 fam-
ily separations.”? Further, CBP made the 2018 family separations possi-
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ble because, after announcement of the “zero tolerance” policy, CBP
referred parents and other caregivers to DOJ for prosecution for illegal
entry or reentry.® The children of those prosecuted were separated from
their caregivers and placed in the custody of the Office of Refugee Reset-
tlement in the Department of Health and Human Services.**

DOJ also plays a significant role in the enforcement of U.S. immi-
gration laws. DOJ prosecutes individuals for illegal entry and illegal
reentry>>—two criminal offenses which, although not technically part of
the civil immigration law apparatus, are inevitably tied to migration.?
DOJ’s United States Marshals Service manages pre-trial incarceration for
those awaiting prosecution of illegal entry or reentry (and other criminal
offenses related to migration), and DOJ’s Bureau of Prisons imprisons
those who are convicted.’” DOJ also houses the Executive Office for
Immigration Review, or “immigration court,” where immigration judges,
operating at the behest of the Attorney General, determine which mi-
grants placed in formal removal proceedings will be removed.? Further,
the Office of Immigration Litigation within DOJ denaturalizes natural-
ized U.S. citizens® and defends immigration agencies in federal courts.*

Additionally, U.S. Citizenship and Immigration Services (USCIS)
adjudicates applications for immigration benefits, such as applications to
adjust status to that of lawful permanent resident or naturalize.’' Like
ICE, USCIS has the power to initiate removal proceedings by issuing a
“Notice to Appear,™? and the agency is now playing a more active role
in enforcement.* Last summer, USCIS issued a memorandum that essen-

also Doe v. Kelly, 878 F.3d 710 (9th Cir. 2017) (addressing a challenge to conditions in CBP deten-
tion in Tucson, Arizona).

23.  U.S. DEP’T OF HOMELAND SECURITY, OFFICE OF INSPECTOR GEN., OIG-18-84, SPECIAL
REVIEW — INITIAL OBSERVATIONS REGARDING FAMILY SEPARATION ISSUES UNDER THE ZERO
TOLERANCE POLICY 2-3 (2018), https://www.oig.dhs.gov/sites/default/files/assets/2018-10/01G-18-
84-Sepl8.pdf

24, Id.

25. 8 U.S.C. §§ 1325, 1326.

26.  SeeIngrid V. Eagly, Prosecuting Immigration, 104 Nw. U.L. REV. 1281, 1282-86 (2010).

27. U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-17-66, BORDER PATROL: ACTIONS NEEDED
TO IMPROVE  OVERSIGHT OF  POST-APPREHENSION  CONSEQUENCES 11 (2017),
https://www.gao.gov/assets/690/682074.pdf.

28. U.S. DEP’T OF JUSTICE, EXECUTIVE OFFICE FOR IMMIGRATION REVIEW: AN AGENCY
GUIDE 1, 7 (2017) https://www.justice.gov/eoir/page/file/eoir_an agency guide/download.

29. U.S. Dep’t of Justice, District Court Section, https://www.justice.gov/civil/district-court-
section (last updated Aug. 14, 2017).

30. U.S. Dep’t of Justice, Office of Immigration Litigation,
https://www.justice.gov/civil/office-immigration-litigation (last updated Oct. 20, 2014).

31.  See 6 US.C. §271(b).

32.  U.S. CITIZENSHIP & IMMIGRATION SERVS., PM-602-0050.1, UPDATED GUIDANCE FOR
THE REFERRAL OF CASES AND ISSUANCE OF NOTICES TO APPEAR (NTAS) IN CASES INVOLVING
INADMISSIBLE AND DEPORTABLE ALIENS 2 (2018),
https://www.uscis.gov/sites/default/files/USCIS/Laws/Memoranda/2018/2018-06-28-PM-602-
0050.1-Guidance-for-Referral-of-Cases-and-Issuance-of-NTA.pdf.

33, Am. Immigration Lawyers Ass’n, New USCIS Policy Will Needlessly Push Thousands
More Cases into the Deportation Machinery, AILA.ORG (July 6, 2018), https://www.aila.org/advo-
media/press-releases/2018/uscis-push-thousands-cases-deportation.



152 DENVER LAW REVIEW [Vol. 96

tially requires the agency to initiate removal proceedings whenever a
beneficiary or applicant is “not lawfully present in the United States” at
the time a petition or application is denied.** Previously, many such indi-
viduals could depart the United States voluntarily without facing poten-
tial detention and deportation.*> In other words, although USCIS is tradi-
tionally an adjudicator, the agency is now more involved in detention and
deportation.

Other agencies, including the Department of State, Department of
Labor, and Department of Health and Human Services, also help admin-
ister immigration laws.*® In short, ICE plays but one part in a much larg-
er bureaucracy designed to determine which human beings merit inclu-
sion in the U.S. political community.

II. THE RISE OF THE ICEBERG

ICE did not emerge from a void. Rather, ICE was born after a puni-
tive bent in criminal justice and immigration policy had already created
the conditions for mass detention and deportation.*’

After the civil rights movement rendered explicit racism taboo, poli-
ticians took a newly severe approach to both criminal justice and immi-
gration policy that maintained racial subordination through facially neu-
tral laws enforced to racially disproportionate effects.’® Lawmakers de-
clared “war” on crime and drugs,* passed harsh new laws with mandato-
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ry minimum sentences,* reduced judicial discretion in sentencing,*! and
increasingly tied immigration decisions to criminal activity.** President
Reagan adopted new policies to deter migration via detention, while
many inaccurately condemned new waves of Haitian and Cuban mi-
grants as criminal.** Immigration officials increased collaboration with
criminal law enforcement officials* and adopted more of their trap-
pings,* while prosecutors drastically increased prosecution of migration-
related offenses.*® The 1986 Immigration Reform and Control Act set the
stage for the militarization of the México-U.S. border?’; the Anti-Drug
Abuse Act of 1988 created a new category of migrants deportable for
conviction of an “aggravated felony”*®; and the Antiterrorism and Effec-
tive Death Penalty Act of 1996 and the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 vastly expanded the number of
criminal offenses that can result in deportation, reduced migrants’ ability
to seek relief from removal, limited judicial review, and made detention
mandatory for many migrants.*” Enforcement of this punitive system,
including policing, arrest, prosecution, conviction, sentencing, and (for
migrants) deportation, was (and remains) disproportionately directed at
communities of color.’® In short, the legal mechanisms that enable a ra-

(“Reagan’s Drug War tripled the prison population and pushed hundreds of thousands of Americans
into already overcrowded prisons, even as the crime rate was declining.”).
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47.  Yolanda Vazquez, Enforcing the Politics of Race and Identity in Migration and Crime
Control Policies, in RACE, CRIMINAL JUSTICE, AND MIGRATION CONTROL 149 (Mary Bosworth,
Alpa Parmar, & Yolanda Vazquez eds. 2018) [hereinafter Enforcing the Politics of Race)].

48.  CESAR CUAUHTEMOC GARCIA HERNANDEZ, CRIMMIGRATION LAW 9-10 (2015).

49.  Macias-Rojas, supra note 39, at 11-15.
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cialized system of mass detention and deportation were established long
before ICE came into existence.

After the attacks of September 11th, Congress abolished the United
States Immigration and Naturalization Service (INS), which was previ-
ously responsible for immigration enforcement, and established DHS,
which would both “prevent terrorist attacks within the United States™!
and “carry out all functions of entities transferred to the Department,”?
including those related to immigration enforcement.> Funding for ICE
has increased steadily since its 2003 founding, starting at $3.1 billion in
2003 and reaching $6.4 billion in fiscal year 2017.>* Today, ICE plays
one part in administering a massive and highly racialized system of de-
tention and deportation justified by rhetoric that conflates migration with
criminality.>®

Although the federal government has deported and sometimes de-
tained migrants since it first declared its authority to do so0,%® detention
and deportation rates have exploded during the past few decades.’” DHS
reports that the federal government formally removed 2,801 people in
1892.5% Between 1892 and 1970, the average number of annual removals
was 15,329, and the highest number of migrants removed in any given
year was 37,651 in 1914.% In comparison, ICE reported 240,255 remov-
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court processing, incarceration, and death penalty rates are all largely skewed by race.”); Angélica
Chazaro, Challenging the "Criminal Alien" Paradigm, 63 UCLA L. REV. 594, 610 (2016); Johnson,
supra note 38, at 998; Rebecca Sharpless, “Immigrants Are Not Criminals”: Respectability, Immi-
gration Reform, and Hyperincarceration, 53 HOUS. L. REV. 691, 716 (2016).

51.  Pub. L. No. 107-296, 116 Stat. 2135 § 101(b)(1)(a) (Nov. 25, 2002).

52.  Id. § 101(b)(1)(d).

53.  Seeid. § 441.

54. EXEC. OFFICE OF THE PRESIDENT, STRONGER BORDER SECURITY (2018),
https://www.whitehouse.gov/wp-content/uploads/2018/02/FY 19-Budget-Fact-Sheet Border-
Security.pdf;, What Does It Mean?, supra note 16 (“Since its creation, ICE’s annual budget has
grown 85 percent, from $3.3 billion [in] 2003 to $6.1 billion in 2016. In those 13 years, ICE has
tripled the number of agents it employs.”).

55.  See Johnson, supra note 38, at 998 (referring to the “widespread popular belief that Mexi-
can immigrants as a group are predisposed to criminal activity”); Juliet Stumpf, The Crimmigration
Crisis: Immigrants, Crime, and Sovereign Power, 56 AM. U. L. REV. 367, 419 (2006) (“[A]liens
[have] become synonymous with criminals.”).

56.  See U.S. Dep’t of Homeland Security, Table 39. Aliens Removed or Returned: Fiscal
Years 1892 to 2016 (Nov. 30, 2017), https://www.dhs.gov/immigration-
statistics/yearbook/2016/table39 (reporting removal and returns since 1892) [hereinafter Table 39].

57.  Johnson, supra note 38 at 1016-17 (“Total removals of noncitizens by the U.S. govern-
ment reached an all-time high of 438,421 in 2013, a jump of at least ten-fold from the total annual
removals in the 1990s.”); Jennifer M. Chacén, Overcriminalizing Immigration, 102 J. CRIM. L. &
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als in fiscal year 2016% and 226,119 in fiscal year 2017.%! Over the past
ten years, formal removals reached their peak in fiscal year 2012 when
ICE reported 409,849 removals.®* During the Obama Administration
alone, ICE removed roughly three million people from the interior of the
U.S.% And since 1996, the federal government has formally removed
5,823,240 people.*

Detention rates have similarly skyrocketed.®> For most of the twen-
tieth century, immigration detention was the exception rather than the
rule.®® In 1980, immigration officials had the capacity to detain about
1,800 migrants daily.®” In 1994, the average number of migrants in de-
tention on any given day was 6,785.% In 2004, that number was 21,298.%°
By 2017, DHS was detaining approximately 38,106 migrants every day,
and DHS has set a target of detaining 47,000 migrant detainees daily
during fiscal year 2019.7° Today, the U.S. government incarcerates hun-
dreds of thousands of migrants annually in civil immigration detention.”!
Since 1996, the population of migrant detainees has tripled, and the U.S.
now operates the world’s largest immigration detention system.”

ICE is but one player in this mammoth regime.”

III. ABOLISHING THE ICEBERG

Given that ICE is but one entity in a system that had been designed
to produce mass detention and deportation before ICE ever existed, what
might it mean to abolish ICE? The simplest answer to this question is,
“nothing,” and proposals have been set forth that would accomplish just

forty years of carrying out deportations than immigration authorities would in any single year after
1970”).

60. FY 2016 ICE Immigration Removals, supra note 17.
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65.  See Sharpless, supra note 50, at 713—14; Anil Kalhan, Rethinking Immigration Detention,
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that.”* The call to abolish ICE is significant, however, if it is a call to
abolish the United States’s overall punitive approach to migration rather
than a single agency.

Taken literally, the call to abolish ICE is virtually meaningless.
Abolishing this agency would be simple and produce few, if any, chang-
es to current practice if ICE’s duties were merely distributed among ex-
isting agencies or assigned to a new agency bearing a name other than
“ICE.” Indeed, the Homeland Security Act of 20027° abolished INS”® and
simply distributed its duties to other agencies,”” including by establishing
ICE.”® Similarly, the Establishing a Humane Immigration Enforcement
System Act,” a bill introduced by certain democratic lawmakers on July
12, 2018, would abolish ICE within one year but retain “any essential
functions carried out by ICE that do not violate fundamental due process
and human rights.”®® The bill thus leaves the door open for a simple
transfer of functions to another agency. Further, the bill endorses immi-
gration detention and might even expand it, providing that some agency
would “prioritiz[e] the hiring of personnel to address the legal, health,
and social-service needs of detained individuals.”®' Under this bill, aboli-
tion means little.

But the abolish ICE movement is not limited to such a narrow ap-
proach. Mijente, a group of Latinx and Chicanx activists working for
“justice and self-determination for all people,” has created a policy
platform that builds on the call to abolish ICE but offers a more histori-
cally grounded vision of what an alternative to current practices might
entail.®® Among other plans, Mijente would abolish immigration deten-
tion; end all deportation; eliminate state and local support for ICE; repeal
unlawful entry and reentry; and defund Border Patrol as it currently ex-
ists, creating instead a border agency that provides emergency rescue
services.* Mijente expressly grounds its proposal in an understanding
that the U.S. government’s punitive approach to migration is part and
parcel of broader policies that maintain the subordination of historically

74.  See, e.g., the Establishing a Humane Immigration Enforcement System Act, H.R. 6361,
115th Cong. (2018).

75.  Pub. L. No. 107-296, 116 Stat. 2135 (Nov. 25, 2002).

76. 6 U.S.C.§291.

77. 6US.C.§251.

78. 6 U.S.C. § 252 (establishing a “Bureau of Border Security”, which was later renamed
“U.S. Immigration and Customs Enforcement); see 80 Interpreter Releases 149 (Feb. 3, 2003); 80
Interpreter Releases 1244 (Sept. 8, 2003).

79. H.R. 6361, 115th Cong. (2018).

80. Id. §2.

81. 1d §§3,4.

82.  Mijente, Principles of Unity (June 30, 2018), https://mijente.net/2018/06/30/mijente-
principles/.

83. MUENTE, FREE OUR FUTURE: AN IMMIGRATION POLICY PLATFORM FOR BEYOND THE
TRUMP ERA 2 (2018), https://mijente.net/wp-content/uploads/2018/06/Mijente-Immigration-Policy-
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84. Id at2-6.
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subordinated groups.®® Indeed, Mijente ties the separation of migrant
families during the summer of 2018 to other examples of state violence
against subordinated groups, including the historical separation of black
families subjected to slavery®®; the contemporary separation of black
families via the criminal justice system®’; the U.S. government’s histori-
cal and contemporary separation of indigenous families®; the internment
of Japanese-American families during World War 1I¥; and the forced
institutionalization, sterilization, and criminalization of people with disa-
bilities.”® Mijente’s vision thus extends far beyond the mere abolition of
an agency. Rather, it calls for a fundamental rethinking of the United
States’s current approach to migration—an approach that relies on a rac-
ist criminal justice system to “divid[e] our communities between those
labeled ‘deserving’ of humanitarian reform, and those who will be left in
the system of immigration enforcement, detention, and incarceration.”!

In short, while a literal reading of the call to abolish ICE renders
that rallying cry meaningless, a proposal inspired by that rallying cry but
grounded in a deeper understanding of the history out of which ICE was
born is a call for profound change.

IV. CONCLUSION

The call to abolish ICE has inspired protestors, vexed mainstream
politicians, and raised questions regarding exactly what that rallying cry
might mean. If taken literally, the call to abolish ICE is a meaningless
slogan that would accomplish little or nothing. However, if that call
draws on a deeper understanding of the historical and bureaucratic sys-
tems in which ICE is embedded, demanding ICE’s abolition asks for
something more—such a call seeks not merely the end of an agency and
redistribution of its duties, but requires us to reconsider the premises of
U.S. immigration policy. It asks us to reconsider whether the incarcera-
tion and banishment of hundreds of thousands of people annually is mor-
ally acceptable, whether the U.S. electorate—largely born into the privi-
lege of citizenship—should endorse the separation of families born with-
out such privilege, and whether a nation founded on a proclamation of
equality should continue to accept as inevitable a hierarchy driven by
race and birthplace. Whether the electorate will heed that call remains to
be seen.
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