To HAVE AND TO HOLD: TELLER COUNTY’S COMMITMENT
TO ICE DESPITE PIKE’S PEAK REGION’S UNCERTAINTY

INTRO

President Donald Trump has called on state and local law enforce-
ment to help the Department of Homeland Security’s efforts to arrest and
detain immigrants who are in the country without lawful presence.!
Amongst the rhetoric floating throughout the United States, a Colorado
county in the Pikes Peak Region has decided to stand in solidarity with the
current administration on immigration.? On January 6, 2018, the Teller
County Sherriff entered into an agreement with Immigration and Customs
Enforcement (ICE) to train two of its staff members to perform functions
as ICE employees.® The agreement, known as a 287(g) agreement, is cur-
rently the only of its kind in the state of Colorado.* The agreement was
signed despite pending litigation from the American Civil Liberties Union
(ACLU) against Sheriff Mikesell for holding individuals at the request of
ICE when they were otherwise eligible for release from criminal custody.’
The ACLU’s involvement in the region, the region’s history of 287(g)
agreements, and pending state legislation addressing the topic, highlight
the uncertainty with the permissible scope of cooperation between local
law enforcement and federal immigration officials.

UNCERTAINTY IN THE 4TH JUDICIAL DISTRICT OF COLORADO

The 4th Judicial District of Colorado is comprised of Teller County
and El Paso County.® Teller County is home to 23,472 people, of which
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98.8% are citizens.” By contrast, El Paso County is home to Colorado
Springs, the state’s second largest city, with a population of an estimated
688,284, 96.7% of which are citizens.® The counties are located about 70
miles south of Denver, and a majority of the registered voters in the coun-
ties are Republican.’ The Pikes Peak region has a history of collaborating
with ICE,'* and has recently faced a lawsuit from the ACLU for holding
inmates at the request of ICE agents to aid in immigration enforcement.'!

The first complaint filed by the ACLU on February 27, 2018 was a
motion for a preliminary injunction against the Sheriff of El Paso County,
Bill Elder."? The plaintiffs in the case were prisoners in the El Paso County
Jail who had attempted to post bond but were told that they could not be
released because of an “ICE hold.”" The legal issue was whether a county
sheriff under Colorado law had the authority to hold individuals for ICE
despite release eligibility.'* On March 19, 2018, Judge Eric Bentley of the
4th Judicial District of Colorado granted ACLU’s motion because the
plaintiffs met the 6 criteria required for interim relief."” The court enjoined
the El Paso County Jail from relying on ICE immigration detainers or ad-
ministrative warrants as grounds for refusing to release an individual who
is otherwise eligible for release from custody.'®

He reasoned that the plaintiffs had a reasonable probability of success
on the merits because continued detention at the request of ICE, beyond
when he or she would otherwise be released, constitutes a warrantless ar-
rest.!” He said that neither an ICE administrative warrant (ICE Form I-
200) nor an ICE detainer (ICE Form 247A) are signed by a judge; there-
fore, the administrative warrants do not constitute a valid warrant under
Colorado law.'® Moreover, he stated that while ICE forms could provide
the Sheriff with enough probable cause to believe a civil offense was
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committed, it is not probable cause for the sake of depriving individual
liberty. "

Following the successful grant of a preliminary injunction against the
neighboring El Paso County, the ACLU filed a nearly identical lawsuit
against Teller County Sherriff Mikesell on July 23, 2018.2° The suit sought
preliminary and declaratory relief against the jail’s policy and practice of
refusing to release individuals on the ground that they are suspected of
violating immigration laws.?! The plaintiff in the Teller County case, Le-
onardo Canseco Salinas, was booked into Teller County Jail on misde-
meanor charges.? After his daughter paid $800 in bond money for release,
she was told that her father would not be released because of an “ICE
hold.”* Sherriff Mikesell contended that the detention was not a new ar-
rest, but a legally permissible cooperation with federal immigration au-
thorities to detain individuals for whom an ICE detainer request and war-
rant for arrest had been issued.?* Sherriff Mikesell also cited his “inherent
authority under Colorado law to keep and preserve the peace in Teller
County” as authorization to cooperate with ICE.?

On August 19, 2018, Judge Linda Billings Vela of the 4th Judicial
District of Colorado denied the ACLU’s motion for preliminary injunction
in Teller County, reasoning that the plaintiff failed to meet the aforemen-
tioned six criteria for interim relief.2® In contrast to Judge Bentley, Judge
Billings Vela said that the plaintiff could not show a reasonable probability
of success on the merits.?” She directly acknowledged the ACLU’s result
in the El Paso decision but decided that “[w]hat is apparent in this area of
continuously developing law and legal uncertainty is that reasonable
minds both analyzing the same set of facts and legal authority may reach
different conclusions.”?®

Judge Billings Vela disagreed with Judge Bentley that continued de-
tention should be considered a new arrest, but she admitted that the court
would need additional briefing to explore the issue further.?’ In addition,
she affirmed that Sherriff Mikesell had presented a “credible nexus be-
tween cooperation with ICE and his duty to keep and preserve the peace
in Teller County.” The nexus alleged by Sherriff Mikesell was between
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the “increased presence of illegal aliens in Teller County” and the “in-
creased crime associated with illegal marijuana grows.”! She denied the
need for injunctive relief, stating that a monetary remedy is effective in a
situation where an individual is unlawfully detained past release eligibil-
ity.>? To support the assertion, she cited a former settlement agreement
between the El Paso County Jail and the ACLU.* The referenced settle-
ment agreement is not the ICE injunction, but a separate case from August
2018 where the El Paso County Jail was ordered to pay damages for hold-
ing individuals past their bond for failing to pay the $55 release fee.** The
opinion sides heavily in favor of Sherriff Mikesell’s stance that “ICE
holds” are necessary to address national security concerns.

The two counties within the 4th Judicial District of Colorado remain
at odds. If an individual is arrested in El Paso County, the police do not
have the authority to hold the individual at the request of ICE, and the
opposite is true for a Teller County arrest. In February 2019, the lawsuit
between the ACLU and the Teller County Jail was dismissed at the joint
request of both parties, due in part to the Teller County Sherriff’s Depart-
ment’s decision to sign a 287(g) agreement with ICE.*

287(G) AGREEMENTS

The 287(g) program is a partnership between local law enforcement
and ICE under a Memorandum of Agreement (MOA) that delegates fed-
eral immigration authority within the local administration’s jurisdictions.*’
The purpose of the agreement, as stated in the MOA, is “to enhance the
safety and security of communities by focusing resources on identifying
and processing for removal [of] aliens.”*® The agreement gives local law
enforcement authority to interrogate, issue warrants for arrest, arrest, de-
tain, and transport detainees for immigration purposes.®

Starting in 2006, the popularity and funding for the program started
to grow exponentially.** From 2006 to 2013, appropriations for the pro-
gram grew from $5 million to $69 million.*! Between 2005 and 2010, local
law enforcement “officers identified and screened 186,000 noncitizens for
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removal.”*? The Obama Administration was heavily criticized by civil
rights advocates for the program’s tendency to cause racial profiling and
civil rights abuses.* Since President Trump signed the 2017 executive or-
der “Enhancing Public Safety in the Interior of the United States,”** the
number of 287(g) agreements nationwide has doubled.*’

Teller County’s 287(g) agreement with ICE is the only 287(g) agree-
ment that currently exists in the State of Colorado.*® The only other time a
Colorado jail has entered into a 287(g) agreement was, unsurprisingly, El
Paso County’s 287(g) agreement that lasted from 2007 to 2015.%” El Paso
County’s stated reason for terminating the agreement with ICE was the
financial burden that the program posed on county resources.*® In addition
to a strain on the budget, El Paso County was heavily criticized for the
program’s tendency to cause racial profiling.*” The jail had occasionally
mistaken U.S. citizens for undocumented immigrants, causing the jail to
be subject to legal liability for serious constitutional violations.*® El Paso
County’s issues conform with the list of problems with 287(g) agreements
cited nationwide.”!

So, what is the incentive for the Teller County Jail to want to enter
into an agreement such as this one? As Judge Billings Vela cited in the
Teller County ACLU opinion, in the one-year timespan between October
2017 and October 2018, the jail has only received “ICE hold” requests five
times.* In addition, U.S. Census data estimates the foreign-born popula-
tion of Teller County at three percent.*® The agreement requires the county
to invest its own resources to pay for the training, salary, and benefits of
its 287(g) trained officers.*

Another aspect to consider is a separate contract that already exists
between the jail and ICE—a contract called an Intergovernmental Service
Agreement. The Teller County Jail, located in Divide, Colorado, is cur-
rently paid a daily rate by ICE per inmate for use of the jail as a detention
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facility for immigration detainees.’> Having jail staff with ICE authority
in a facility that benefits financially from housing immigration detainees
could certainly be considered a perk of the agreement.

PROPOSED LEGISLATION IN COLORADO

In recent years, the Colorado General Assembly has seen proposed
legislation surrounding local law enforcement’s cooperation with federal
immigration authorities from both sides of the debate. In March 2018,
members of the Colorado legislature proposed SB 18-220 in favor of fed-
eral cooperation entitled, “Public Safety Protection from Sanctuary Poli-
cies.”® The bill suggested the state should be prohibited from limiting any
local official from communicating with federal immigration agencies re-
garding the citizenship of an individual.>’ The proposed policy was intro-
duced following its 2017 predecessor, SB17-281 “Hold Colorado Govern-
ment Accountable for Sanctuary Jurisdictions,” which claimed that sanc-
tuary policies were contrary to state interests.>®

Colorado legislative bills that have been introduced on the other side
of the debate include HB19-1124. The bill, “Protect Colorado Residents
from Federal Government Overreach,” was introduced in the Colorado
House of Representatives on January 16, 2019.% The goal of the bill is to
prohibit “a department, agency, board, commission, or officer or employee
of the state or a political subdivision of the state from using public funds
or resources to assist in the enforcement of civil immigration laws.”® The
bill is an outgrowth of the prior session’s HB18-1417, which was com-
monly referred to “Virginia’s Law.”¢!

“Virginia’s Law” was named after Virginia Mancinas, a domestic vi-
olence victim who was detained by immigration officials after calling local
law enforcement on her abuser.®® After she was released from detention,
she was attacked again, but chose to not call the police out of fear of repeat
detention.®® The bill highlights the adverse societal impacts that commu-
nication between local law enforcement and federal immigration officials
can cause.** Along with expressly prohibiting certain contractual agree-
ments (including 287(g) agreements) between the entities, the legislation
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would also prohibit federal immigration authorities from entering secure
areas of any state law enforcement facility.®

CONCLUSION

At a time when the presidential administration is pushing local law
enforcement to assist federal immigration enforcement efforts, it is all but
clear exactly where Colorado law stands on the issue. The debate raging
in the Pikes Peak region of the state highlights the uncertainty. As of Feb-
ruary 2019, the difference of 40 miles between two county jails in the state
can determine whether or not law enforcement can hold detainees past
their release at the request of ICE. The recent 287(g) agreement signed by
Teller County Sherriff Mikesell indicates Teller County’s commitment to
immigration enforcement. Until a higher court can rule on the issue or the
Colorado General Assembly can pass conclusive legislation, the state of
Colorado remains in limbo.
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