Law Office

TERRY JONATHAN LODGE

316 N. Michigan Street, Suite 520 Phone (419) 205-7084
Toledo, Ohio 43604-5627 Fax (419) 932-6625
tjlodgeS0@yahoo.com

March 30, 2021

Ms. Jean Trefethen
NRC Environmental Project Manager for Centrus
Via email only to Jean.Trefethen@nrc.gov

RE: American Centrifuge Plant; Docket Number 70-7004; License Number SNM-2011
License Amendment Request for American Centrifuge Operating, LLC's License
Application for the American Centrifuge Plant (ACP) in Piketon, Ohio

Dear Ms. Trefethen:

I am writing as counsel for the Ohio Nuclear Free Network (ONFN), a statewide
association of people concerned about civil and defense uses of nuclear fission byproducts.

Tom Clements of Savannah River Watch has passed along to me his exchange of
correspondence with you concerning the pending American Centrifuge Operating, LLC’s (ACP)
license amendment request, by which ACP would create, via a centrifuge array, high-assay low
enrichment uranium (HALEU) as a “demonstration.”

On behalf of the ONFN and the additional undersigned organizations, we request that the
NRC conduct a nonproliferation review of the nuclear weapons, international and domestic
terrorism implications of the ACP proposal, and that the NRC prepare a Programmatic
Environmental Impact Statement (PEIS). A PEIS would bring in a wide set of issues, such as
nuclear non-proliferation and the end use of the HALEU in various illusory reactor projects. A
PEIS would also explicate the prospective effects on uranium extraction, which bear considerable
portents for Environmental Justice, given the extent to which indigenous lands are affected by
mining. Per unit of HALEU produced, there will be much larger volumes of uranium mining and
mill tailings waste generated, and much more depleted uranium waste created. There are
environmental justice impacts regardless of whether uranium is mined domestically or imported,
but since proposed federal policy includes incentives to source uranium domestically (and to
limit sourcing from Russia), there are significant EJ impacts that the NRC cannot ignore.

The proposal envisions the commencement of an entirely new generation of nuclear

power reactors, fueled by HALEU, which would be uranium enriched up to 20%, with the
Centrus High-Assay Low-Enriched Uranium Demonstration Project being allowed by the NRC
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“to enrich small amounts of uranium up to 25% to factor in process fluctuations.”’ Uranium
enriched to more than 20% is classified as “highly enriched uranium” (HEU), which poses
greater nuclear weapons proliferation concerns. When Iran announced recently that it was
enriching uranium to 20%, many western countries expressed alarm because of nuclear weapons
proliferation concerns.” Under the final Iran nuclear deal, negotiated and signed in 20135, Iran was
not allowed to enrich uranium beyond 3.67%.* A civil enrichment plant designed to produce
nuclear reactors fuel could easily be reconfigured to produce material for nuclear weapons.
That’s why such facilities pose nuclear proliferation risks and need to be rigorously safeguarded.*

There is also Pentagon interest in using HALEU in military nuclear power reactors. And
American entrepreneurs are promoting small modular reactor (SMR) designs to foreign
governments, including designs that would use HALEU fuel. The export of HALEU would
require congressional action to allow it, under § 123 of the Atomic Energy Act (AEA).

These probable end uses of HALEU suggest that the demonstration program being
proposed for Piketon signals commencement of a “major federal action,” as defined by the
National Environmental Policy Act (NEPA). Just last April, Centrus stated that it “expects to
have a fully licensed, operable HALEU production capability at a small scale that could be
expanded modularly to meet commercial and/or government requirements for HALEU.™”

Federal agencies are required to prepare an Environmental Impact Statement (EIS) for
every major federal action significantly affecting the quality of the human environment. NEPA §
102(2)( C); 42 U.S.C § 4332(2)( C). According to 40 CFR §1508.1(q)(2) and (3) of NEPA
regulations, major federal actions may include: projects and programs entirely or partly financed,
assisted, conducted, regulated, or approved by Federal agencies; new or revised agency rules,
regulations, plans, policies, or procedures; legislative proposals; implementation of treaties and
international conventions or agreements, including those implemented pursuant to statute or
regulation; and formal documents establishing an agency's policies which will result in or
substantially alter agency programs; and adoption of formal plans, such as official documents
prepared or approved by Federal agencies, which prescribe alternative uses of Federal resources,
upon which future agency actions will be based. The HALEU plan falls athwart nearly every one
of those categories.

According to a recent report issued by the Union of Concerned Scientists, “[w]hile
HALEU is considered impractical for direct use in a nuclear weapon, it is more attractive for

"Email, J. Trefethen to T. Clements (3/19/2021), https://srswatch.org/wp-content/uploads/202
1/03/Emails-between-Tom-Clements-and-NR C-on-Centrus-March-2021.pdf

*https://blog.ucsusa.org/elliott-negin/ask-a-scientist-iran-and-the-bomb

’Id.

“Id.

>https://www.centrusenergy.com/news/advanced-reactor-concepts-arc-and-centrus-energy-sign-le
tter-of-intent-for-haleu-supply/
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nuclear weapons development than the LEU [low-enriched uranium] used in LWRs [light water
reactors].” ® (Emphasis added). U.S. reactor development has implications for proliferation,
“both because US vendors seek to export new reactors to other countries and because other
countries are likely to emulate the US program. The United States has the responsibility to set a
good international example by ensuring its own nuclear enterprise meets the highest
nonproliferation standards.”’

Under the AEA, the Commission has a legal and non-discretionary duty to consider
whether when granting a license, such an action could be inimical to the common defense and
security of the United States or the health and safety of the public. See, e.g., 42 U.S.C. §
2077(c)(2)® or § 2099.° Moreover, the Commission's NEPA analysis must consider the full range
of risks to the common defense and security potentially arising from its licensing decision, and
must consider all reasonable alternatives that could eliminate or mitigate those risks. See, San
Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016 (9th Cir. 2006).

The Commission, then, has a legal and non-discretionary duty to consider whether a
decision to grant a first-of-a kind commercial license for HALEU enrichment could abet the
proliferation of this fuel to domestic terrorists or foreign governments. Saudi Arabia, for
example, is acquiring SMRs for the unabashed purpose of developing nuclear weapons. In some
contexts, SMR commerce could be indirectly if not directly inimical to the common defense and
security of the United States or the health and safety of its public. The Commission's NEPA
analysis of HALEU must consider the full range of defense and security risks implicated by this
licensing decision, and must consider all reasonable alternatives that could eliminate or mitigate
those risks. These alternatives should be compiled in a Programmatic Environmental Impact
Statement, evoking considerable public participation before the decision is made, instead of the
planned Environmental Assessment/Finding of No Significant Impact (EA/FONSI), which
completely cuts the public out."

SLyman, Edwin, ““Advanced’ Isn't Always Better: Assessing the Safety, Security, and
Environmental Impacts of Non-Light-Water Nuclear Reactors.” (Union of Concerned Scientists,
Washington, D.C., 3/18/2021).
https://www.ucsusa.org/resources/advanced-isnt-always-better#fread-online-content

'1d.

$«[The Commission shall not] distribute any special nuclear material or issue a license pursuant
to section 2073 of this title to any person within the United States if the Commission finds that the
distribution of such special nuclear material or the issuance of such license would be inimical to the
common defense and security or would constitute an unreasonable risk to the health and safety of the
public.”

? The NRC may not grant a license application “if, in the opinion of the Commission, the
issuance of a license to such person for such purpose would be inimical to the common defense and
security or the health and safety of the public.” Cf., 42 U.S.C. § 2099.

'The NRC staff’s conclusion “that issuance of a draft FONSI for public comment would not
further the purposes of NEPA” is incomprehensible in light of the significance of this project. Email, J.
Trefethen to T. Clements, supra.
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Proliferation and security issues have been a part of NEPA decision making since the
inception of NEPA. See Scientists' Institute for Public Information, Inc. v. Atomic Energy
Commission, 481 F.2d 1079 (D.C. Cir. 1973), where the Court of Appeals required the AEC to
prepare a programmatic environmental impact statement (PEIS) on the AEC's Liquid Metal Fast
Breeder Reactor (LMFBR) Program. Nonproliferation and terrorism were addressed in the
subsequent LMFBREIS.

At the preliminary injunction hearing in the 1974 case, West Michigan Environmental
Action Council v. AEC, Dkt . No . G-58-73 (W.D. Mich. 1974) the Atomic Energy Commission
(AEC) settled the litigation by offering to prepare a generic Programmatic EIS on plutonium
recycle, which later came to be known as the “Generic Environmental Statement on Mixed
Oxide Fuel” (GESMO), No. RM-50-1, a document subsequently initiated by NRC as the
successor to AEC for these matters). In 1976, the NRC began extensive administrative
proceedings to compile a record on whether or not it was wise to reprocess spent nuclear fuel and
recycle the recovered plutonium. In preparing a Draft EIS, the NRC attempted to narrow the
scope of the proceeding, a position which was challenged, and in 1976 the NRC was required to
supplement its GESMO Statement to cover issues related to protecting plutonium from theft,
diversion, or sabotage.

But the critics of recycling plutonium, alarmed in part by comments by the President's
Council on Environmental Quality (CEQ) to the NRC that GESMO failed to adequately address
the special dangers of sabotage and theft posed by large-scale transportation of plutonium
materials, successfully sued to halt interim licensing because it require as-yet unidentified
changes to how the U.S. would comply with its obligations under the Nuclear Nonproliferation
Treaty (NPT). As a nuclear weapons state, the U.S. is a party to a voluntary safeguards agreement
under which the International Atomic Energy Agency applies safeguards to nuclear material held
or used in facilities. The Second Circuit, recognizing a possibly dramatic shift in direction of the
U.S. nuclear industry, with implications beyond domestic nuclear power expansion, ordered a
pause in NRC licensing to allow for the completion of the PEIS:

The requirements of the NEPA apply to the development of a new technology as
forcefully as they apply to the construction of a single nuclear power plant. It cannot be
doubted that the Congress, in enacting NEPA, intended that agencies apply its standards
to the decision to introduce a new technology as well as to the decision to license related
activity; see 42 U.S.C. § 4331(a) (1970); S.Rep. No. 91-296, 91st Cong., 1st Sess., 20
(1969). The fact that the environmental effects of such a decision about a new technology
will not emerge for years does not mean that the program does not affect the environment
or that an impact statement is unnecessary; see Scientists' Institute, supra, 481 F.2d 1079,
1089-90 (discussing the technology of the uranium breeder reactor). In numerous cases
involving the commercial introduction of a new technology, as well as in cases where
the agency has undertaken isolated activity which the courts found to be in actuality
part of a larger program, the courts have not hesitated to identify major federal action
on the broader scale and to require the preparation of a regional or generic impact
statement before allowing major federal action to proceed. See Sierra Club v. Morton,
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169 U.S.App.D.C. 20, 514 F.2d 856 (1975), cert. granted, 423 U.S. 1047, 96 S.Ct. 772,
46 L.Ed.2d 635, 44 U.S.L.W. 3397 (1976) (requiring a regional impact statement for coal
mining in the Northern Great Plains area); Conservation Society of Southern Vermont,
Inc. v. Secretary of Transportation, (Conservation Society 1), 508 F.2d 927 (2d Cir.
1974), vacated and remanded, 423 U.S. 809, 96 S.Ct. 19, 46 L.Ed.2d 29, 44 U.S.L.W.
3199 (1975); Scientists' Institute, supra (declaratory judgment that the AEC must prepare
a generic impact statement for the new technology of the breeder reactor); see also Indian
Lookout Alliance v. Volpe, 484 F.2d 11 (8th Cir. 1973). Such broad-scale impact
statements may be required for a series of major federal actions, even though individual
impact statements are to be prepared for each isolated project; see Sierra Club, supra, at
871; Scientists' Institute, supra. Otherwise, agencies could take an approach “akin to
equating an appraisal of each tree to one of the forest.” Jones v. Lynn, 477 F.2d 885, 891
(1st Cir. 1973).

Natural Resources Defense Council, Inc. v. United States Nuclear Regulatory Com'n, 539 F.2d
824, 841-842 (2nd Cir. 1976) (emphasis added).

In 2009, the U.S. Department of Energy (“DOE”) was required to address nonprolifer -
ation issues in its preparation of the “Draft Global Nuclear Energy Partnership Programmatic
Environmental Impact Statement” (GNEP PEIS, DOE/EIS-0396). It attempted to do so by
relying on a separate “Nonproliferation Impact Assessment: Companion to the Global Nuclear
Energy Partnership Programmatic Environmental Impact Statement,” prepared by the Office of
Nonproliferation and International Security of the National Nuclear Security Administration
(NNSA). Along with several other NEPA matters, this artificial separation was challenged by
commenting environmentalists. Subsequent to those critical comments, DOE ceased all work on
the GNEP PEIS.

A proliferation review, conducted within the NEPA process, is essential and legally-
required. Given the precedential nature of this HALEU demonstration and its potential terrorism
and nuclear weapons proliferation implications, a PEIS and extended opportunity for public
participation and comment before finalization of an agency decision is not only clearly
warranted, it is legally required. Please suspend plans for issuance of an EA/FONSI immediately,
and formally announce and commence a Programmatic Environmental Impact Statement on the
proposed development of HALEU enrichment capability at Piketon.

Please put my request into ADAMS and make it publicly available. Please add my email
address to the NRC’s Centrus listserv so that I can receive Centrus LCF, ACP and HALEU
demonstration-related updates in the future, and also, please email me a link to an electronic
version of the EA upon its issuance, should the NRC persist in that direction. Thank you.

Sincerely,

/s/ Terry J. Lodge
Counsel for Ohio Nuclear Free Network
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cc: John Lubinski, Director, NRC Office of Nuclear Materials Safety and Safeguards,

John.Lubinski@nrc,gov

Secretary Jennifer Granholm, U.S. Department of Energy, The.Secretary@hq.doe.gov

Charles Verdon, Acting Administrator, National Nuclear Security Administration, DOE,

Charles.Verdon@nnsa.doe.gov

Timothy P. Fischer, Esq., NNSA General Counsel, Timothy.Fischer@nnsa.doe.gov

Don Eichelberger, Staff
Abalone Alliance Safe Energy
Clearinghouse

San Francisco, CA

Alan Montemayor, Chair, Executive
Committee

Alamo Group of the Sierra Club
San Antonio, TX

Sara Keeney and Chadron Kidwell,
Presiding Co-Clerks

Albuquerque Monthly Meeting of the
Religious Society of Friends (Quaker)
Albuquerque, NM

Keith Gunter, Board Chair
Alliance To Halt Fermi-3
Livonia, MI

Marika Lohi, Chair Person
Amandamaji ry
Helsinki, Finland

Tim Chavez
Anything Solar, Inc.
Columbus, OH

Sandy Greer, PhD, Founder and CEO
Awakening to Possibility, Inc.
Blyth, ON, Canada

ENDORSERS

Patricia Alessandrini, Secretary
Bergen County Green Party
Bergen County, NJ

Kevin Kamps, Radioactive Waste Specialist

Beyond Nuclear
Takoma Park, MD

Jane Williams, Executive Director
California Communities Against Toxics
Rosamond, CA

Gordon Edwards, President
Canadian Coalition for Nuclear
Responsibility

Hampstead QC, Canada

Pat O’Brien

Cape Cod WILPF (Women's
International

League for Peace and Freedom)
Eastham, MA

Marilyn McCulloch, Executive Director
The Carrie Dickerson Foundation
Tulsa, OK

Gwen L. DuBois, MD, MPH, President
Chesapeake Physicians for Social
Responsibility

Baltimore, MD
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Dave McCoy, Executive Director
Citizen Action New Mexico
Albuquerque, NM

David Hughes, President
Citizens Power, Inc.
Pittsburgh, PA

Jane Scott

Citizens Against Radioactive
Neighbourhoods
Peterborough, ON, Canada

Chance Hunt, Chairperson

Citizens for Alternatives to Chemical
Contamination

Lake Station, MI

Deb Katz, Executive Director
Citizens Awareness Network
Shelburne Falls, MA

Barbara Warren, RN, MS, Executive
Director

Citizens' Environmental Coalition
Cuddebackville, NY

Jesse Deer-In-Water, Community Organizer

Citizens Resistance at Fermi Two
(CRAFT)
Redford, MI

Priscilla Star, Director
Coalition Against Nukes
Montauk, NY

Michael J. Keegan, Chairman

Coalition for a Nuclear-Free Great Lakes

Monroe, MI

Joni Arends, Co-Founder and Executive
Director

Concerned Citizens for Nuclear Safety
Santa Fe, NM

Nancy Burton, Director
Connecticut Coalition Against Millstone
Redding, CT

Michel Lee
Council on Intelligent Energy &

Conservation Policy
Scarsdale, NY

Stephen Brittle, President
Don't Waste Arizona
Phoenix, AZ

Alice Hirt, Co-Chair
Don't Waste Michigan
Holland, MI

Kathryn Barnes

Don’t Waste Michigan - Sherwood
Chapter

Sherwood, MI

Mary Beth Brangan, Co-Director
Ecological Options Network
Bolinas, CA

Chuck Boscious
Environmental Defense Institute
Troy, ID

Joel Richard Kupferman, Esq., Exec.
Director

Environmental Justice Initiative
New York, NY

Charley Bowman, Chair

Environmental Justice Taskforce of the
Western New York Peace Center
Buffalo, NY

Linda Cataldo Modica, President
Erwin Citizens Awareness Network
Jonesborough, TN
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Maggie Gundersen, Founder
Fairewinds Energy Education
Charleston, SC

Richard Denton, MCISc, MD, Emeritus
Chair
Friends for Peace Building and Conflict

Prevention
Sudbury, ON, Canada

Mike Carberry, Founding Director
Green State Solutions
Iowa City, 1A

Leonard Eiger, Communications
Coordinator

Ground Zero Center for Nonviolent
Action

Poulsbo, WA

Peggy Maze Johnson, Board Member
Heart of America Northwest
Seattle, WA

Scott Williams, M.D., Executive Director
Healthy Environment Alliance of Utah
(HEAL Utah)

Salt Lake City, UT

Phyllis Creighton and Anton Wagner,
Steering Committee Members
Hiroshima Nagasaki Day Coalition
Toronto, ON, Canada

Manna Jo Greene, Environmental Director
Hudson River Sloop Clearwater, Inc.
Beacon, NY

Marilyn Elie, Organizer
Indian Point Safe Energy Coalition
Cortlandt, NY

Linda Murphy, Secretary/Treasurer
Inter-Church Uranium Committee
Educational

Co-operative

Saskatoon, SK, Canada

Roger J. Short, (MA; BSc, Oxon. MBA
UofT
Rotman School), President

Lecourt Enterprises, Inc.
Clarksburg, ON, Canada

Debby Manera Smith, Treasurer
Lucas County Green Party
Toledo, OH

Mari Inoue, Co-Founding Member
Manhattan Project for a Nuclear-Free
World

New York, NY

Iris Potter, Volunteer Organizer

Michigan Safe Energy Future-Kalamazoo
Chapter

Kalamazoo, MI

Bette Pierman, Acting Chair

Michigan Safe Energy Future-Shoreline
Chapter

Benton Harbor, MI

Mark Haim, Director
Mid-Missouri Peaceworks
Columbia, MO

Susan Gordon, Coordinator
Multicultural Alliance for a Safe
Environment

Albuquerque, NM

Theodora Carroll, B.Com. LLB., JD
My-Sea-to-Sky Organization
Squamish, BC, Canada
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Joel Richard Kupferman, Esq.,

Committee Co-Chair

National Lawyers Guild - Environmental
Justice Committee

New York, NY

Vina Colley, Co-Founder

National Nuclear Workers for Justice
(NNWJ)

Portsmouth, OH

Ian Zabarte, Secretary
Native Community Action Council
Las Vegas, NV

Judy Treichel, Executive Director
Nevada Nuclear Waste Task Force
Las Vegas, NV

Clay Turnbull, Trustee & Staff

New England Coalition on Nuclear
Pollution, Inc.

Brattleboro, VT

Ann Rogers, Chair

NMEAC (Northern Michigan
Environmental Action Council)
Traverse City, M1

Richard Denton, MCISc, MD,
Co-Chair
North American International Physicians

for the Prevention of Nuclear War
Sudbury, ON, Canada

Brennain Lloyd, Project Coordinator
Northwatch
North Bay, ON, Canada

Alice Slater
Nuclear Age Peace Foundation
New York, NY

Dave Kraft, Director
Nuclear Energy Information Service
Chicago, IL

Bill Smirnow, President
Nuclear Free New York
Greenlawn, NY

Mavis Belisle, Co-Chair
Nuclear-Free World Committee of

the Dallas Peace and Justice Center
Dallas, TX

Tim Judson, Executive Director
Nuclear Information and Resource
Service

Takoma Park, MD

Glenn Carroll, Coordinator
Nuclear Watch South
Atlanta, GA

John LaForge and Kelly Lundeen,
Co-Directors

Nukewatch

Luck, WI

Susan Spieler, Coordinator
NYC Grassroots Alliance
New York, NY

Sally Jane Gellert, Member

Occupy Bergen County
Woodcliff Lake, NJ

Connie Kline, Director

Ohio CARE - Citizens Against a
Radioactive Environment
Willoughby Hills, OH

Sheila Parks, Founder
On Behalf of Planet Earth
Watertown, MA
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Kelly Campbell, Executive Director,
and John Pearson MD, Member,
Board of Directors

Oregon Physicians for Social
Responsibility

Portland, OR

Martha Spiess, Co-Chair
Peace Action Maine
Portland, ME

Cletus Stein, Board Member
The Peace Farm
Amarillo, TX

Jo Hayward-Haines, Co-Founder
Peterborough Pollinators
Ennismore, ON, Canada

Dr. Helen Caldicott, Founder,

and Jeff Carter, Executive Director
Physicians for Social Responsibility
Washington, DC

Ann Suellentrop, Project Director
Physicians for Social Responsibility -
Kansas City

Kansas City, KS

Denise Duffield, Associate Director
Physicians for Social Responsibility-Los
Angeles

Los Angeles, CA

Hannah Mortensen, Executive Director
Physicians for Social Responsibility
Wisconsin

Madison, WI

Faye More, Chair

Port Hope Community Health Concerns
Committee

Port Hope, ON, Canada

Vina Colley, President
Portsmouth/Piketon Residents for
Environmental Safety and Security
Portsmouth, OH

Linda Murphy, Secretary/Treasurer
Project Ploughshares Saskatoon
Saskatoon, SK, Canada

Ellen Thomas, Director
Proposition One Campaign for a
Nuclear-Free Future
Washington, DC & Tryon, NC

Bill Noll, Vice President

Protect Our Waterways - No Nuclear
Waste

South Bruce, ON, Canada

Gail Payne, Founder
Radiation Truth
Centerport, NY

Giselle Herzfeld, Staff
Rocky Mountain Peace and Justice

Center
Boulder, CO

Robert M. Gould, MD, President

San Francisco Bay Physicians for Social
Responsibility

San Francisco, CA

Molly Johnson, Board
San Luis Obispo Mothers for Peace
San Luis Obispo, CA

Linda Murphy, Member
Saskatoon Peace Coalition
Saskatoon, SK, Canada

Tom Clements, Director
Savannah River Site Watch
Columbia, SC
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Catherine Skopic, Chair, Emerita
Shut Down Indian Point Now
Bronx, NY

Leigh Ford, Interim Executive Director,
and Ian Cotten, Energy Program Manager
Snake River Alliance

Boise, ID

Theodora Carroll, B.Com. LLB., JD
Squamish Environment Society
Squamish, BC, Canada

Maureen K. Headington, President
Stand Up/Save Lives Campaign
Burr Ridge, IL

John C. Philo, Executive Director &
Legal Director

Maurice & Jane Sugar Law Center for
Economic & Social Justice

Detroit, MI

Sam Arnold, Co-ordinator
Sustainable Energy Group Carleton
County

Woodstock, NB, Canada

Kate Chung, Volunteer
Toronto Raging Grannies
Toronto, ON, Canada

Stan Holmes, Outreach Coordinator
Utah Citizens Advocating Renewable
Energy (UCARE)

Salt Lake City, UT

Debra Stoleroff, Steering Committee Chair
Vermont Yankee Decommissioning

Alliance
Plainfield, VT

Helen Jaccard, Project Manager
Veterans For Peace Golden Rule Project
Samoa, CA

Terry Clark, M.D., Group Representative
Western North Carolina Chapter,
Physicians

for Social Responsibility

Asheville, NC

Ulla Klo6tzer, Contact Person
Women Against Nuclear Power
Helsinki, Finland

Lea Launokari, Contact Person
Women for Peace, Finland
Helsinki, Finland

Laura Dewey, Coordinator

Women's International League for Peace
& Freedom, Detroit Branch

Detroit, MI

Page 11 of 11



