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possible that (gpresents substantial departure from  accepted practice judgment and/or



standards in the field of inpatient mental health care, even when one takes into account the nature
of the population in treatment.

I.(B) My professional opinion about whether the program’s practices, and policies
regarding confidentiality of patient information about residents represents a
substantial departure from accepted practice, judgment, and/or standards in the
field of inpatient mental health treatment is as follows:

The program, which is a nonprison-based program, requires each resident in treatment to waive
his generally accepted right as a patient to have his therapy records, and other ordinarily
privileged communications, maintained in a confidential fashion. In addition, all of the
information gathered in treatment can be shared, and at times apparently has been shared, with
both the Office of the Attorney General and the Office of the States Attorney. The fact that that
Is so puts the program’s service providers into a complicated dual role, that of both treatment
provider and potentially (though not necessarily intended) government informant. Finally,
patients cannot progress through treatment, towards the possibility of an eventual release back
into the community, should they refuse to provide full disclosure regarding any and all of their
prior sexual offenses, including those for which they may not have been previously charged

criminally. '

The consequence of the above-noted policy presents a catch-22 for each patient in treatment. On
the one hand, should he choose to fully disclose the existence of previously un-prosecuted
offenses, he runs the risk of self-incrimination with the attendant potential possibility of a future
loss of liberty. That loss could occur either as a consequence of additional prosecutions (which
is still a possibility even if certain victim information has not been self-disclosed), or as a
consequence of the state utilizing the information in question in an effort to continue to sustain
his involuntary commitment. On the other hand, by virtue of the current practices of the
program, should he refuse to make such a full disclosure, he would not be able to progress
through treatment, thus once again jeopardizing his own liberty interests. Either way, by
disclosing or by not disclosing, he has in effect, been compelled to put his own liberty interests
in jeopardy.

The above-noted policy becomes even more difficult to understand, given the fact that there is no
credible evidence suggesting that either such a waiver of confidentiality, or such a full
disclosure, improves the likelihood of success in treatment. In treating drug addiction, it can be
important to know what type of drugs the patient has been using, and how frequently he has been
doing so. However, it is not ordinarily necessary to know all of the details surrounding each of
his prior drug experiences in order to diagnose him as an addict, or in order to treat him
effectively. The same is ordinarily true when treating sexual offenders. If it is clear that a man
is sexually attracted to children, what is important from the treatment perspective, is not
necessarily to know all of the details of each and every one of his prior offenses, but more
importantly to know that he now has the resolve, the capability and the support necessary so that
he will not offend again.

If, in spite of the above-noted comments, the program feels that it is still nevertheless important
to have full disclosure, ironically both common sense, and the professional research literature,
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would suggest that one of the best ways to -accomplish such an end is to ensure each patient
complete confidentiality. Such confidentiality is what enables most patients to feel comfortable
about revealing very personal, possibly embarrassing, and sometimes shameful information to
their therapists during the course of routine everyday mental health treatment. In my
professional opinion, the program’s practices and policies regarding confidentiality of patient
information (particularly with the respect to compelling the disclosure of prior criminal acts)
represents a substantial departure from accepted practice, judgment, and/or standards in the field
of inpatient mental health care.

I.(C) My professional opinion whether the program’s practices, and policies regarding
admission of offense history, including the program’s use of the polygraph,
represents a substantial departure from accepted practice, judgment, and/or
standards in the field of inpatient mental health treatment is as follows:

I believe that I have already expressed my professional opinion regarding the issue of requiring a
full disclosure of the patient’s prior offense history. Therefore, at this point, I will confine my
comments primarily to the use of the polygraph.

The program has what it refers to as three core tracks to its treatment program. These tracks
have been labeled (1) relapse prevention, (2) cognitive restructuring, and (3) journaling. In order
to advance through treatment to the point of possible discharge, each patient must successfully
complete all five phases of each of those three tracks. However, one cannot fully complete the
second phase of treatment without first passing a polygraph examination. In order to pass, the
results cannot ordinarily be either equivocal, or suggestive of deception. Thus, failure to “pass”
the polygraph can represent a potential permanent roadblock to the successful completion of
treatment.

The polygraph can sometimes be helpful in treatment. For example, a patient may reveal useful
information to a polygrapher prior to actual testing because he does not want to appear to be
holding back. In addition, for some patients in treatment, the knowledge that they are going to
be polygraphed may act as both a reminder, and as an incentive, to maintain good conduct.
However, at the same time, use of the polygraph can also run the risk of contributing to a “we
versus they” mentality between patients and their treatment providers, potentially undermining
the development of a positive doctor/patient relationship.

Beyond that, it is important to appreciate the limitations of the polygraph as well as its potential
strengths. Some patients may falsely admit to prior offenses if they feel that they “need to play
that game” by falsely disclosing significant numbers of past bad acts, because they have begun to
believe that that is the only. way that they will be able to progress through treatment.
Polygraphers rarely ask patients whether they have falsely claimed to have committed an
offense, when in point of fact they may not have done so. More importantly, a recent review of
the polygraph by the prestigious National Research Council cautioned that use of that technology
is far from infallible. As with any technology, there can be both false positives (in the case of
the polygraph, the appearance of lying when none is present), and false negatives (the
appearance of a truthful response in the face of deception). I know of no evidence that shows
that polygraph testing, when used as an ancillary tool in the treatment of sexual offenders, has
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been shown to lower the subsequent rate of future recidivism, even though some have reportedly
claimed that those who have passed a polygraph examination may be more likely to remain free
for longer periods of time in the community, than those who have failed it.

Having made the above-noted points, I nevertheless do not feel that it is necessarily improper to
use the polygraph, in selected instances, as one means of gathering information that may be
useful in treatment. However, it should not be utilized, as if it. were, in effect, virtually an
infallible ““lie detector.” For the program to attribute to it sufficient weight that it can act, in
effect, as a potential permanent roadblock to progression through their five phases of treatment,
in my professional opinion, represents a substantial departure from accepted practice, judgment,
and/or standards in the field of inpatient mental health treatment.

Finally, with respect to the issue of demanding full disclosure about one’s prior offense history,
it is important to note that treatment should not be turned into an ongoing debate about past guilt
or innocence. Such matters are often best resolved in a court of law, rather than through a
therapy session. Occasionally persons are falsely convicted. Sometimes the observations of past
victims, or past hearsay, may not be entirely accurate. Polygraph testing can sometimes be
suggestive of deception when none is present. The primary purpose of therapy is to try to ensure
that there will be no future bad acts. Just as it is not always necessary to debate with the
alcoholic how often he has been drunk in the past in order to treat him successfully, it is not
always necessary, or perhaps even possible, to try to establish “‘guilt or innocence” regarding
each and every alleged prior bad act in order to successfully treat sexual offenders. The thrust of
treatment needs to focus instead on what each treated individual must do in order to safeguard
both the future interests of society, as well as his own future success. In my professional
opinion, debating, perhaps indefinitely, potentially irreconcilable accusations and denials, does
not represent a form of good, or even psychiatrically acceptable, treatment. To the extent that
that may be how certain aspects of therapy are being conducted, in my professional opinion that
represents a substantial departure from accepted practice, judgment, and/or standards in the field
of inpatient mental health care.

L(D) My professional opinion about whether the program’s practices and policies
regarding the use of medications represents a substantial departure from accepted
practice, judgment, and/or standards in the field of inpatient mental health
treatment is as follows:

The primary category of medication that has been utilized to treat sexually disordered offenders
is that category which is capable of lowering the intensity of unacceptable erotic cravings. Thus,
medications in that category such as Depo-Lupron, and/or Depo-Provera, when administered to
sexually disordered individuals, are utilized in effect as “sexual appetite suppressants.” Some
programs have also attempted to utilize another category of medication known as the Selective
Serotonin Re-uptake Inhibitors. However, they have not been shown to be capable of lowering
testosterone, which is the primary hormone in males that, in effect, energizes sexual drive.

Cravings of the type targeted by medications which lower testosterone may be those related to
either an unacceptable type of partner, such as a child (as occurs in pedophilia), or to those
related to an unacceptable type of behavior (as can occur in sexual sadism, a condition in which



the individual in question experiences intense, recurrent eroticized cravings about the suffering,
degradation and/or humiliation of others). Such treatments will also reduce the intensity of
conventional sexual interests as well. Sex-drive-lowering medications are ordinarily not utilized
in the case of sexual offenders whose prior criminal acts had been more the product of a lack of
conscience and moral responsibility, than the product of intense recurrent eroticized pathological
cravings, with which the individual in question, through no fault of his own, has been afflicted.

The intent of utilizing sex-drive-lowering medications is to enhance an individual's capacity to
exercise adequate volitional self-control. Just as an effective appetite suppressant can make it
easier to diet, without making it impossible to eat, medications such as either Depo-Provera or
Depo-Lupron can help an individual to be better able to control his sexual drive, rather than, in
effect, having it control him. According to the courts, possessing some degree of volitional
impairment is one of the hallmarks that justifies the civil commitment of certain sexual
offenders. These medications, though neither an absolute guarantee, or a panacea, are
specifically intended to enhance such volitional capabilities. :

There is a huge volume of scientific data showing the relationship between low levels of
testosterone (as induced by these medications) and a markedly diminished frequency of sexually
motivated behaviors. Even more importantly, the induction of lowered levels of testosterone has
specifically been associated with a-significantly deceased rate of criminal sexual recidivism. As
with any medical treatment, the relative risk/benefit ratio of such treatments must always be’
considered before they are prescribed. :

An essential element in providing any form of medication treatment is to first obtain fully
informed consent from a prospective patient. In giving informed consent, the standard of care
would ordinarily mandate that a discussion of the various alternative treatment options also
occur. Unless there is some valid medical reason for denying a fully informed patient access to a
treatment that may be of some benefit to him, such treatment is ordinarily not withheld.
Furthermore, contrary to the apparent policy of the program, absent some valid medical reason,
patients are not ordinarily denied access to a given form of treatment unless they have first
agreed to some other form that is thought to be “less intrusive.”

For example, severely depressed patients, who may benefit from electroconvulsive therapy
(ECT), are not ordinarily denied access to such treatment unless they will first agree to an
extended clinical trial of an antidepressant medication. Certainly, they may choose to undergo
such a trial first, and they may even be advised to do so, but, if after being fully informed of their
treatment options they would prefer ECT as a potentially quick and effective means of
addressing their severe depression, they would ordinarily be afforded such an option.

It would appear that the program does not discuss early on in treatment, with all of the various
sexually disordered patients there who might be appropriate candidates, the possibility of
obtaining access to sex-drive-lowering medications in a timely fashion. Absent some valid
medical reason not to do so, and keeping in mind the fact that the men are patients and not
prisoners, in my professional opinion the failure of the program to provide fully informed
consent about such treatment options in a timely fashion represents a substantial departure from
accepted practice, judgment, and/or standards in the field of inpatient mental health care.
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L(E) My professional opinion about whether the program’s practices and policies
regarding security, classification, and restrictions on communications, visitation,
property and liberty represents a substantial departure from accepted practice,
judgment, and/or standards in the field or inpatient mental health treatment is as

follows:

When working with potentially dangerous patients, mental health practitioners have an
obligation both to the patient, himself, as well as to other members of the treatment staff, and to
the community at large, which can include other patients. Because this differs from most other
doctor/patient relationships in which the primary obligation is ordinarily directed almost
exclusively towards the patient himself, great care must therefore be taken in the context of
protecting others, not to either improperly, or unnecessarily, impinge upon a particular patient’s
rights and comfort. Most mental health facilities, even those dealing with involuntarily
committed patients, are ordinarily supportive of the concept of a “patients’ bill of rights.”

In working with and evaluating potentially dangerous patients, the clinician must routinely assess
each individual’s prior track record. For example, in the case of patients being treated by the
program, it should generally be possible to quickly find out, whether any specific individual
entering treatment has previously been either physically threatening or assaultive during any
prior periods of incarceration, or during time previously spent in the community. Many persons
with pedophilia, for instance, will likely have had no prior record of either physically threatening
or assaultive behavior, and many of them will likely pose very little, if any, threat to other adults,
either residents or staff, at the treatment center.

Given the fact that the program’s patients are residing in a secured and locked facility, which
helps to ensure against the possibility of escape, and given the fact that they can be observed
casily, for many such patients any further intrusion upon their rights and liberties would, in my
judgment, require both clear justification, as well as a clear consideration of any potentially less
onerous options. Absent specific evidence of an imminent security risk, it would also be
important, if patients are to be restrained, or otherwise managed behaviorally, that the decision to
do so be made clinically (given that they are patients), rather than by security staff. = Any
unnecessary restrictions regarding family visits, aesthetics, communications, privacy and so on
should be avoided.

It is my understanding that persons in treatment are routinely strip searched prior to meeting with
visitors, sometimes including their own attorneys. Absent clear justification for doing so, it is
difficult for me to appreciate why it is that patients in treatment should be subjected to such a
potentially embarrassing and demeaning procedure. If there is a concern about concealed
weapons, then surely metal detectors could be employed. If there are concerns about illegal drug
usage, then routine random screening of either urine or blood can easily be done. Furthermore, it
is not clear to me why one would ordinarily need to be concerned that patients might be trying to
covertly remove either weapons or drugs from the treatment facility, or why, absent specific
evidence, they might be considered a threat to visitors, or loved ones. Ordinarily; the concern
would be to prevent any attempt to bring in such items. In my professional opinion, these types
of routine strip searches, which at best are based upon both an uncertain and an unconvincing
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rational, depart substantially from accepted practice, judgment, and/or standards, within the field
of inpatient mental health treatment. Although it may be the case that there are other facilities
that do treat involuntarily committed residents more like prisoners than like patients, in my
professional opinion as a physician, it is still nevertheless improper to do so.

The program utilizes two primary methods to seclude patients. One is called “special status,”
and the other, “close status.” In the case of special status, patients, including those who may
potentially be suicidal, are locked into their rooms. In the case of close status, they are locked
onto one of the treatment units, and at the same time required to wear a yellow jumpsuit.
Residents who have been assigned to special status (including those who may have been either
self-injurious, or suicidal) are apparently ordinarily subsequently “stepped-up” to close status, a
management level at which they must then remain for at least the next 30 days. The decision to
place a patient into a close management status is one that does not even involve his primary

therapist.

A patient can be involuntarily placed into special status (that is, locked into his room) by a
security-therapy aide. According to policy, the decision to place him there, and to continue to
maintain him there, must then be reviewed by a “behavioral review committee” within two
working days. Assuming that weekends are not ordinarily considered to be routine work days,
that would suggest that a patient could remain so confined from a Friday until a Tuesday

evening.

In my professional opinion, the decision to seclude a patient to his room should be made only
when less restrictive alternatives, such as ongoing one-to-one close observation, are thought to
be inadequate. In addition, if it does become necessary to either seclude, or to restrain a patient,
that decision should be reviewed on an ongoing basis by a mental health professional, certainly
within a matter of hours (if not sooner), rather than days. Potentially suicidal patients should
ordinarily be afforded an immediate opportunity to speak with a mental health professional, and
they should be provided with ongoing emotional comfort and support. Seclusion and
unnecessary isolation of such a patient should be avoided whenever possible. Patients should
also be afforded greater privacy when meeting with their individual case managers.

In my professional opinion, the practice of allowing a patient to remain in locked door seclusion,
including one who may be suicidal, sometimes for a period of days, without a more timely
review, represents a substantial departure from accepted practice, judgment, and/or standards
within the field of inpatient mental health care. Additionally, potentially stigmatizing patients on
close management status by requiring them to wear prison-like garb (e.g., a yellow jumpsuit)
while restricted to their housing units also represents such a substantial departure. In point of
fact, in my professional opinion many of the practices and policies regarding security,
classification, restrictions on communications, visitation, property and patient liberties are more
typical of those often seen in a prison environment, rather than of those ordinarily found within a
therapeutic setting. That is likely so, even with respect to most inpatient settings that involve the
care of potentially dangerous involuntarily committed individuals. Parenthetically, it might be
noted that the current clinical director of the program has had only minimal, if any, prior
professional experience working in an inpatient mental health hospital facility of the sort that
routinely deals with potentially dangerous involuntarily committed patients.



Residents are by definition patients and not prisoners. Therefore, unless the facility can
affirmatively demonstrate that the numerous onerous conditions that currently affect patient
comfort, dignity, and personal freedoms represent the only viable alternative, 1 find it difficult to

justify such a substantial departure from accepted practice, judgment, and/or standards. Simply

stating that such measures are necessary for security purposes, absent compelling evidence that
less restrictive options of the sort more typically found in a mental health setting would not be
adequate, is in my judgment unacceptable. In point of fact, restdents in the Advanced Group
Status are afforded a number of additional freedoms and benefits (e.g., personal belongings may
be sent in from family or friends, with prior written approval), suggesting that the philosophy of
the institution is that a resident must first earn such allowances, rather than that he should be
deprived of them only in the event of a justifiable reason.

The argument that this population of patients necessitates such an approach might be applicable,
in part, although even that might be debatable, to that subgroup of the population who have
manifested a prior history of either physical violence or assaultiveness within a closely
supervised and secure setting. In my clinical experience, that would by no means be applicable
to an entire population of sexually disordered persons in treatment, and in point of fact, would
very likely be applicable to only a small minority. Men with a history of rape should not
ordinarily be left alone in the presence of a vulnerable adult, until a judgment has been made that
it would be safe to do so.

L(F) My professional opinion about whether the physical structure and layout of the
program represents a substantial departure from accepted practice, judgment,
and/or standards in the field of inpatient mental health treatment is as follows:

A fundamental tenet of quality mental health care is that patients should be treated in as dignified
and humane a fashion as is possible. Towards that end the physical structure and layout of a’
treatment facility can take on both practical and symbolic meaning. In most cases residents
entering treatment are doing so following a considerable period of incarceration, and at a time,
when having paid their debt to society, they had been expecting to return back home. Instead,
they have been informed that they must now undergo a further deprivation of liberty in order to
receive needed mental health care.

In my judgment, under such circumstances, it is especially important that clinicians attempt to
develop as good a rapport as possible with their patients, and that the patients be able to
appreciate that they will be cared for in what is clearly a therapeutic milieu. To the extent
possible, a “we versus they mentally” between patients and staff needs to be avoided, and within
the context of appreciating the right of society to be safe, patients need to have the sense that the
staff cares about them as people. In order to be properly motivated for treatment, each patient
needs to believe that if he works hard, there will be the possibility of a “light at the end of the
tunnel.” He also needs to know that his care providers are highly motivated and sincere in their
desires to assist him towards ultimately reentering the community, at some reasonably-defined
future date, as both a safe and responsible citizen. '
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Were a person to first be blind-folded, and then be placed at the center of the admissions unit,
upon opening his eyes, in my judgment at least, it would be difficult for him to imagine that he
had been placed into a therapeutic milieu, as opposed to a more punitive prison-like
environment. In applying that “blind-fold test,” in my judgment there is nothing that an arriving
resident sees, in terms of physical structure and layout, when first entering the admission area
that is suggestive of a therapeutic milieu. Furthermore, his subsequent sustained period of
locked-in confinement will likely do little to improve or rectify such a perception.

For a person who has already paid his debt to society, and who has now been placed into the
program in order to receive needed mental health care, there is virtually nothing about the
physical structure and layout that would convey the message of a genuine interest in responding
to his mental health needs as a patient. For those entering the facility, under what are clearly
very delicate and difficult circumstances, the program looks like a prison and feels like a prison.
To the extent that that is so, particularly given the importance of trying to motivate and to
convince entering residents, and their loved ones, that they are there for treatment rather than for
further punishment, in my professional opinion the physical structure and layout of the facility
substantially departs from accepted practice, judgment, and/or standards in the field of inpatient
mental health care.

I(G) My professional opinion about whether the program’s practices and policies
regarding communicating appropriate treatment goals, and timeframes to residents,
and making clear what is required to progress in treatment, represents a substantial
departure from accepted practice, judgment, and/or standards in the field of
inpatient mental health treatment is as follows:

When patients with a mental disorder enter a hospital for treatment, as noted previously they and
their families are ordinarly interested in having some general idea about how long their
treatment will be expected to take. Similarly, both treatment staff and hospital administrators
also need to have some such idea in order to provide for proper staffing, financial planning and a
host of other relevant needs. Finally, those paying the bill would want to be certain that
treatment is both effective, as well as time and labor efficient. Obviously, in the case of any
given individual, there can be a number of factors that can either shorten or extend his
anticipated length of stay. However, in general patients should be expected to have at least some
sense of how long their treatment providers feel that their treatment is likely going to take. They
should also be able to know precisely what they must do to progress through treatment. For
example, from a patient’s point of view, showing a decline or an absence of “deviant arousal,”
may not be an attainable treatment accomplishment. That is, some of them may not be able to
learn how to do that.

Thus far, only a handful of patients at the facility have progressed to the more advanced phases
of treatment. In general, when patients inquire about how long they are likely to have to remain
in treatment, it would appear that the answers given are generally very vague (responses that
often seem to say little more than “we will have to see” or “it depends”). In addition, treatment
staff, who presumably should know the patients well, seem hesitant to take a stand regarding
their progress in treatment. Instead, the stance of staff often, in effect, seems to be “we treat, we
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do not predict risk,” deferring such decisions about diminished risk (and hence about treatment
progress and success) to either “independent evaluators,” or to the court.

In both theory and practice, I would have no objection to a truly, independent, objective second
opinion regarding progress in treatment, and the court, of course, should surely exercise its
legislatively mandated role. However, treatment providers still need to be willing to take a stand,
and to express a reasoned opinion, about the degree of success or failure of any given patient in
treatment. How can one treat without having some sense about whether or not it is working?

There are some who have argued (an argument with which I do not necessarily agree) that
clinicians are not good at predicting treatment outcome. Be that as it may, a primary role of the
clinician is to manage risk by working hard to reduce it, and clinicians must be willing to answer
questions from patients and others about how well they feel they are succeedmg, and about why
it is that they feel that way.

Internal audits performed by various team leaders at the facility have sometimes differed greatly
from one another about how treatment plans should possibly be changed. Reportedly, some
auditors have felt that only 10% of the treatment plans in place had met the required standards,
whereas others had found that as many as 85 to 90% had indeed done so. If the staff itself is
sometimes so diverse in its opinions about what constitutes adequate treatment expectations, and
success in treatment, how can patients be expected to have a clear understanding of exactly what
it is that they must do? Prolonging the length of stay needed by requiring patients to document’
in writing seemingly endless details about prior alleged offenses, in my judgment serves only to
aggravate the possibility of delaying a timely progression through treatment even further. In my
professional opinion, such a situation of ongoing vagueness and uricertainty, accompanied by a
general unwillingness on the part of treatment providers, to provide patients with reasonably
specific feedback about how well they are doing, and about approximately how much longer
residential treatment will likely need to go on, represents a substantial departure from accepted
practice, judgment, and/or standards in the field of inpatient mental health treatment.

L.(H) My professional opinion about whether the program’s practices and policies
regarding discharge planning and release to less restrictive settings represents a
substantial departure from accepted practice, judgment, and/or standards in the
field of inpatient mental health care is as follows:

As with alcoholism and drug addiction, most persons with sexual disorders and related
conditions, will require both acute, as well as long-term, care and support. Just as the alcoholic
must leamn that he or she manifests a pam'cular vulnerability that must continually be addressed
through ongoing self-vigilance, the same is often true for persons with sexual disorders including
the most common sexual disorder treated by the program, which is reportedly pedophilia. ‘Even
though their conditions are treatable, one would ordinarily not expect to maintain either an
alcoholic, or a person with pedophilia, in long-term residential care, expecting that by the time of
his release his condition would have somehow been cured.

Trying to predict in some crystal ball fashion who will succeed in treatment over the long haul,
whether it be the alcoholic or the person with pedophilia, can be far less successful than
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effectively managing that person’s risk over time. Such effective risk management, as opposed
to risk prediction, can help to “stack the odds™ in favor of a successful treatment outcome. For
example, arranging for the person with pedophilia to live in a supervised setting where his
actions can be closely monitored following his discharge from residential care, would likely
represent a more effective way of addressing the issue of future risk, than trying to predictitina

vacuum.

Thus far, at least, the program’s approach would seem to be much more heavily weighted
towards risk prediction than towards planning for subsequent longer-term community-based risk
management.  Such management should include both monitoring and support, following a
possible conditional release. If one goal of treatment is, in some reasonably foreseeable
timeframe, to help at least some significant number of persons in treatment reenter the
comrmunity, then, in my judgment, the early and timely implementation of such follow-up
planning would appear to be crucial.

Currently, in doing discharge planning, the program depends heavily upon a so-called
independent assessment. The evaluator performing that “independent assessment™ ordinarily
performs four functions. (1) He (or she) reviews each patient’s file (which includes
documentation of any polygraph and penile plethysmograph data) in order to perform a
“treatment progress review.” (2) He interviews the patient clinically. (3) He performs two
psychological tests (the Millon Clinical Multiaxial Inventory — III, and the Multiphasic Sex
Inventory — II), neither one of which has shown itself to be capable of either accurately
predicting sexual recidivism, or of predicting the need for institutionalized mental health care.
(4) He utilizes two actuarial tools (the MNSOST-R, and the Static-99) in order to perform a “‘risk
analyses.” :

In my judgment, actuarial tools such as the Static 99 can say little about the likely future risk of
any given individual. For example, actuarial methods (i.e., statistical methods) can be used to
predict that a certain group of individuals (for instance, obese male diabetics who have both high
levels of cholesterol and hypertension) will, as a group, be at heightened risk of having a heart
attack. However, given the fact that many men within that group will still nevertheless not have
a heart attack, actuarials cannot be used to accurately predict specifically which men within such
a group are more or less likely to do so.

Analogously, actuarials can be used to screen out a group of men to be considered for possible
civil commitment, and they have indeed often been used for such a purpose. However, they
cannot then be used to make specific and accurate predictions about the future prognosis of any
given previously committed individual within such a group.

To the extent that the program, albeit via so-called “independent evaluators” (i.e., evaluators who
are not a part of the treatment team), is utilizing actuarial tools to assist in trying to predict the
future risk, and readiness for release from inpatient care, of a specific patient currently in
treatment, in my professional opinion, that represents a substantial departure from accepted
practice, judgment, and/or standards in the field of inpatient mental health care. Unfortunately,
there may be others who have also been misusing actuarials to assist in trying to make accurate
predictions about the risk of specific individuals in treatment, and about their readiness for
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discharge, but the fact that others may also be misusing them in such a fashion does not
constitute justification for continuing to do so. As noted above, actuarials can be used to screen
out a group of individuals to be considered for possible civil commitment. However, any
attempt to use an actuarial tool such as the Static-99 to assist in predicting either treatment
success, or the likelihood of recidivism of a previously committed individual, could be both -
prejudicial, misleading and invalid.

L(I) My professional opinion about whether the program’s ability to correct its problems
and errors, including practices and policies related to supervision, quality
improvement, peer review, resident grievances, licensure and accreditation
represents a substantial departure from accepted practice, judgment, and/or
standards in the field of inpatient mental health care is as follows:

It is my professional opinion that there seem to be a good number of dedicated persons at the
facility who are working hard to try to address the above-noted concerns, including concems
such as quality improvement. However, the facility is not currently under any independent
oversight by an accepted mental health inpatient accreditation agency, such as, for example, the
Joint Commission on Accreditation of Health Care Organizations (JCAHO). In my professional
opinion, it is crucial that such an accreditation process by put into place.

The program is charged with providing care, comfort and therapy to a highly stigmatized
population of patients who have few obvious advocates likely to insist that they receive humane
and just treatment. In addition, there is tremendous public pressure, because of understandable
fear and the desire to be safe, that can be expected to exert an influence opposed to conditional
discharges and release. Finally, it had been the state itself, the very same state that is ultimately
responsible for the running of the publicly funded program, who had requested the civi!
commitment of those being treated there in the first place.

Given those realities, in my professional opinion, it would be extremely important to have
independent accreditation oversight. Such oversight should be performed by an organization
dedicated both to ensuring the safety interests of the community, as well as to ensuring the
adequacy of efficient and humane treatment protocols. It should also try to ensure that patients
move through therapy within as reasonable a timeframe as is safely possible. If there are those
for whom such a possibility cannot be achieved, because of legitimate concerns about
community safety, then it would still be important to try to ensure that they are nevertheless
being maintained in a comfortable and therapeutically structured non-punitive environment, with
. as little infringement upon their personal rights and liberties as can be reasonably achieved. To
the extent that no such independent accreditation agency is currently providing monitoring of
grievances, assurances about ongoing quality improvement, and a generalized oversight of
performance standards at the facility (a facility which is a publicly funded non-penal state-run
entity), in my professional judgment that represents a substantial departure from accepted
practice, judgment, and/or standards in the field of inpatient mental health care.
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1I. My professional opinion about whether the program provides residents with a
meaningful chance to improve, and to win their eventual release is as follows:

As currently constituted, for many of the reasons noted above, including the fact that according
to one estimate, the facility is apparently now planning to discharge perhaps only one patient per
year, I have not been able to conclude, with reasonable medical certainty, that the program is
providing most residents with a meaningful chance to improve, and to win their eventual release
in a timely manner. In point of fact, very few patients have been able to move effectively
through the system in any sort of a reasonably defined timeframe, even if measured in years.
Beyond that, thus far, the staff have recommended very few conditional releases. That, in spite
of the fact that there is published data documenting that there are some therapeutic programs that
have had success in managing and treating patients, similar to at least some of those currently
housed in the program, safely in a community-based setting.
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