
STATE OF WISCONSIN : CIRCUIT COURT : DANE COUNTY

In the Matter of the Rehabilitation of:

Segregated Account of Ambac Assurance
Corporation Case No. 10 CV 1576

Memorandum in Opposition To the Rehabilitator’s April 5, 2013 Motion for an Order
Confirming Authority to Terminate Residential Mortgage Loan Servicer and Appoint

Successor Servicer

By OneWest Bank, FSB as the Servicer

I.     INTRODUCTION

The Rehabilitator’s motion to terminate OneWest Bank, FSB ("OneWest") as the servicer

for two residential mortgage-backed securitizations (the "Securitizations") rests on a single,

indispensible premise -- that Ambac Assurance Corporation ("Ambac") currently has a right to

terminate OneWest under the servicing agreements ("Servicing Agreements"). Notice of Motion

and Motion ("Motion") at 1 (seeking an order "confirming the contractual authority" of Ambac

to "direct the termination" of OneWest). As written, however, the Servicing Agreements grant

no such right. And, under clear-cut decisions by the New York courts, which the Rehabilitator

concedes to represent the controlling law applicable to its Motion, no grounds exist to permit this

Court to rewrite the Servicing Agreements to grant the termination right sought by the

Rehabilitator. Granting the Rehabilitator’s motion would be contrary to both established

New York law and principles of equity.

Ambac’s termination rights are detailed at Section 7.01 of the Servicing Agreements,

which list as "Events of Servicing Termination" various circumstances required to terminate

OneWest’s valuable mortgage servicing rights ("MSRs"). None applies here. Instead, lacking

any right to terminate OneWest under Section 7.01 as drafted, the Rehabilitator contends that

subparagraph (ix) of that section contains a scrivener’s error. The subparagraph allows Ambac

to terminate OneWest if the percentage of the original principal balance of the Securitizations’



mortgage loans ("Mortgage Loans") that is "charged off’ as uncollectable is "less" than specified

percentages. The Rehabilitator contends that the provision should be re-written to permit

termination if loan charge-offs are "more" than these percentages.

Under controlling New York authorities, the mere allegation of a scrivener’s error does

not entitle the Rehabilitator to any relief. Rather, the Rehabilitator must establish grounds to

obtain either a reformation of the Servicing Agreements or an interpretation of Section 7.01(ix)

that replaces the word "less" with the word "more." Under New York law, any claim for

reformation accrued when the Servicing Agreements were signed in 2004 and now is barred by

the statute of limitations. In addition, when interpreting a written contract, New York law

forbids courts to replace or alter the words of the agreement drafted by the contracting parties

except in truly exceptional circumstances. Most importantly, courts possess no such power

when, as here, the contractual words chosen by the parties are not ambiguous or self-

contradictory. In addition, to obtain relief under either theory, the Rehabilitator must submit

competent evidence of the contracting parties’ actual intent when executing the agreement,

which evidence is not offered here. Indeed, before any ruling accepting the Rehabilitator’s

position, OneWest, which is not an original party to the Servicing Agreements, should be

permitted to conduct discovery on this key point.

Finally, the Rehabilitator’s action is subject to equitable defenses, such as unclean hands,

waiver and laches, and these defenses bar the relief sought even on the limited factual record

now available. Ambac has been well aware for many years of the conditions about which it is

complaining. Since October 2007, Ambac has known that charge-offs for the Mortgage Loans

were more than the amounts specified in subparagraph (ix). It thus has had reason since then, if

not before, to review its rights under subparagraph (ix) and thereby discover the purported

scrivener’s error. Yet Ambac said nothing about any such error until years later, after OneWest

had acquired the MSRs out of the federal receivership of IndyMac Federal Bank, FSB ("IMFB"),

the entity created to hold certain liabilities and assets of IndyMac Bank, F.S.B. ("IndyMac") after

it was closed by federal regulators. In that transaction, OneWest purchased the MSRs. Ambac
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received notice of OneWest’s intent to assume the MSRs, but at that time, Ambac did not object

to OneWest’s acquisition of the MSRs or disclose any scrivener’s error allegedly providing

grounds to Ambac to terminate the MSRs. This delay substantially prejudiced OneWest.

Importantly, through a large scale transaction covering many securitizations, OneWest is now in

a position to transfer the MSRs to a new servicer for value if the Rehabilitator’s request to

terminate those rights is not granted.

In addition, even assuming arguendo that the Rehabilitator had provided the Court with

lawful grounds to replace "less" with "more" in subparagraph (ix) of the Servicing Agreements,

the Court’s order granting such relief must balance the equities as to all parties, and the

Rehabilitator’s proposed order does nothing of the sort. In balancing the relevant equities, one

crucial factor is that OneWest is not at fault for the poor performance of the Mortgage Loans

allegedly providing grounds for termination. Subparagraph (ix) is a technical termination

provision that requires no proof of fault by the servicer. Moreover, under the Rehabilitator’s

interpretation, the facts triggering the provision came into existence years before OneWest took

over the MSRs, while IndyMac was the servicer for the two Trusts and before federal regulators

had taken over that failed thrift. Nor does the fact that the Mortgage Loans backing the two

Trusts thereafter continued to perform poorly in the midst of the unprecedented bad economy

provide any basis to attribute any fault to OneWest’s servicing of the Mortgage Loans. In fact,

OneWest has been consistently rated as a top servicer, even during unprecedented economic

conditions, by both the U.S. Treasury and prominent rating agencies.

An involuntary transfer is neither permissible under the plain language of the agreement

nor warranted under the circumstances. But if the Court is inclined to order a transfer under its

equitable powers, it should exercise those powers to ensure that the transfer is fair to all parties

concerned. It is critical, therefore, that any order permitting the Rehabilitator to transfer the

MSRs to another servicer addresses three fundamental issues that the Rehabilitator’s motion

ignores.



First, the order should provide that the Segregated Account bears OneWest’s costs of

transferring servicing to a new servicer -- costs which are estimated to be in excess of $500,000.

This relief is consistent with the customary business practice for technical, no-fault terminations

of servicers of loans backing securitizations, and it is certainly appropriate in balancing the

equities.

Second, the Rehabilitator’s proposed order fails to recognize that an involuntary

termination requires that OneWest immediately stop servicing the loans, yet such a transfer

cannot happen without greatly disrupting the ongoing servicing of the loans. OneWest, for

example, is in the middle of numerous foreclosures with sales imminent, including one early next

month. Any order from the Court should require that the parties agree to a termination and

transfer date that is mutually convenient to them, but in no case later than December 31, 2013.

This will permit OneWest, the successor servicer, and the Rehabilitator to reach the necessary

arrangements to permit an orderly transfer of servicing. Any order from the Court should also

impose upon these parties a mutual obligation to reasonably cooperate in planning and staging an

orderly transfer and require the Segregated Account to reimburse OneWest for the additional

costs incurred while the necessary arrangements for the servicing transfer are put in place.

Third, the order should make clear that, upon the servicing transfer, OneWest is under no

obligation to fund or facilitate the funding of cash draws that borrowers are able to continue

making on the Home Equity Lines of Credit ("HELOCs") held by the Trusts. The funding

obligation currently rests with the FDIC, and OneWest facilitates the FDIC’s fulfillment of that

obligation under an advance and reimbursement arrangement. OneWest’s facilitation obligation,

and its practical ability to facilitate funding, will end upon its termination as servicer of the

Mortgage Loans, and arrangements for the successor servicer to take over this role need to be in

place before any transfer.

For all of these reasons, OneWest opposes the Rehabilitator’s motion seeking an

involuntary transfer. For some time, OneWest has sought to negotiate with the Rehabilitator a

voluntary transfer of servicing to a servicer of the Rehabilitator’s choice on commercially
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reasonable terms. However, the Rehabilitator’s chosen servicer is not interested in servicing all

the loans at issue, and the Rehabilitator has elected to push ahead with an involuntary transfer

rather than to negotiate transfer arrangements that are fair to all parties and make commercial

sense.

II. FACTS

A. The Relevant Parties, Transactions, and Agreements

Two financial guarantee policies in the Segregated Account are those issued by Ambac to

insure IndyMac Certificate Trust 2004-2 and IndyMac Residential Asset-Backed Trust, Series

2004-LH1 (the "Trusts"). In a residential mortgage-backed securitization, residential mortgages

are transferred to and pooled in a trust, which uses the stream of revenue from the mortgages to

pay investors who purchase certificates issued by the trust, and financial guarantee insurance is

issued to the trust to secure certain payments of principal and interest to certificate holders.

Ambac issued many such financial guarantee policies, including one to each of the Trusts.

Second Affidavit of Iain H. Bruce ("Bruce") 1 3. The securitization transactions creating the

Trusts closed on September 1, 2004 for the 2004-2 Trust and December 1, 2004 for the 2004-

LH1 Trust. Id. ¶1 3-4. The 2004-2 Trust pools HELOCs only, while 2004-LH1 Trust pools both

lot loans (loans on land securing the loans) and HELOCs. Id. 1 4.

As is common in a securitization transaction, when the Trusts were originally created, the

parties to each transaction entered into an agreement that, among other things, created the role of

loan servicer and defined its rights and obligations. Id. ¶ 6. The 2004-LH1 Trust entered a

September 1, 2004 Pooling and Servicing Agreement ("PSA"), and the 2004-2 Trust entered a

December 1, 2004 Sale and Servicing Agreement ("SSA"). Id. 11 3-4 & Exs. A & B. The

Trusts entered the Servicing Agreements with IndyMac, and that entity was designated the

servicer. Id. 1 6. These agreements conferred valuable mortgage servicing rights on IndyMac

with respect to the mortgage loans pooled in the Trusts, including a right to receive related fees

in exchange for assuming various loan servicing obligations. Id. at Exs. A & B. Ambac, as

financial guarantor of the securitization transactions, is a third-party beneficiary under the
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Servicing Agreements and, as it concedes, Ambac "actively participated in the negotiation of the

securitization transactions ...." Id. ¶ 7.

OneWest became servicer of the Trusts’ Mortgage Loans in March of 2009. Almost a

year before OneWest became the servicer, on July 11, 2008, IndyMac had been placed in a

receivership by its regulator, the Office of Thrift Supervision ("OTS"). Id. ¶ 6; Declaration of

Brent Hoyler ("Hoyler") ¶ 2. The OTS appointed the Federal Deposit Insurance Corporation

("FDIC") to be the Receiver of IndyMac and approved the formation of a newly chartered

federal savings bank, IMFB, as to which the FDIC was appointed Conservator (and subsequently

its Receiver). Id. At that time, IndyMac’s assets, including the MSRs in this case, and certain

of its liabilities were transferred to IMFB. OneWest later acquired those MSRs, as the

successor-servicer-by-assignment, in a transaction with the FDIC as Receiver for IMFB that

occurred on March 19, 2009 and is documented in a Servicing Business Asset Purchase

Agreement ("SBAPA"). Id. ¶ 2 & Ex. A (the SBAPA).

B. The Servicing Agreements’ Events of Servicing Termination Provision, the
Alleged Scrivener’s Error, and Ambac’s Silence

The Servicing Agreements prescribe the circumstances under which the servicer can be

terminated. The Trustee and Ambac, as a third-party beneficiary to the Servicing Agreements,

can terminate a servicer only if an event expressly set forth in Section 7.01’s list of"Events of

Servicing Termination" occurs. The event relevant to the present dispute is described in

subparagraph (ix), which states:

[I]f, with respect to any [Payment/Distribution] Date, cumulative
Net Charge-Off Amounts through the end of the related Due
Period as a percentage of the Cut-Off Date Pool Principal Balance
is equal to less than the applicable percentage specified below ....

Bruce Exs. A & B (PSA & SSA § 7.01(ix)) (emphasis added). This provision creates a technical

termination trigger because, unlike the other events of termination in Section 7.01, Ambac’s fight

to terminate the servicer is tripped without there being any fault or failure on the part of the

servicer. The percentages specified are: (i) two percent between 31 and 48 months after the cut-
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off date, (ii) three percent between 49 and 60 months after the cut-off date, and (iii) four percent

from 61 months after the cut-off date and beyond. Id.

Five years after the Servicing Agreements were executed, Ambac asserted for the first

time that subparagraph (ix) contains a scrivener’s error. This assertion began with a January

2010 letter to OneWest in which Ambac asserted that the servicer termination triggers in the

Servicing Agreements had been tripped. Hoyler ¶ 3. Ambac’s position, now repeated by the

Rehabilitator here, is that the word "less" should be changed to "more." With this change, the

Rehabilitator could then instruct that OneWest be terminated as servicer because the relevant

percentage thresholds have been exceeded. The Rehabilitator makes no allegation that OneWest

has failed to satisfy its servicing obligations or meet the servicing standard. Rather, the

Rehabilitator and Ambac appear to have simply made the decision that they would like to pay

more for specialized servicing of these poor loans. The Rehabilitator seeks to have Green Tree

Servicing LLC ("Green Tree") appointed as the successor servicer.

Although Ambac participated in the negotiations of the Servicing Agreements and had a

copy of them, it said nothing about the error even after it became clear that the Mortgage Loans

were experiencing a high rate of charge offs. Indeed, regular reports from the Trustee

demonstrated that the percentage of Mortgage Loans charged off was more than what is specified

in subparagraph (ix) by August 2007 for the 2004-2 Trust and October 2007 for the 2004-LH1

Trust. Hoyler ¶ 4 & Exs. B & C (Trustee Reports for the Trusts dated August 28, 2007 and

October 29, 2007). By that time, if not before, Ambac knew or should have known of the

alleged error it first asserted more than two years later.

In the meantime, OneWest assumed the MSRs for the Mortgage Loans in its March 2009

transaction with the FDIC. At the time, Ambac had an opportunity to object to the transfer of

the MSRs to OneWest. The FDIC notified Ambac of the transfer in 2009. Hoyler ¶ 5 & Ex. D

(Feb. 18, 2009 Notice Regarding IndyMac Bank, F.S.B.). Ambac posed no objection to

OneWest becoming the servicer and gave OneWest no notice of allegations of a scrivener’s

error. Hoyler ¶ 5.
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C. OneWest’s Diligence as a Mortgage Loan Servicer

Since taking over the MSRs in March 2009, OneWest has provided top-notch servicing

for the Mortgage Loans in the Trusts, even in the midst of an unprecedented economic downturn.

In fact, OneWest has received significant external recognition for its excellence in loan

servicing. OneWest’s loan servicing receives strong marks from prominent rating agencies like

Standard & Poor’s and Fitch. Id. ¶ 10. OneWest has also received high marks from the

Department of Treasury for OneWest’s extensive and strong participation in federal loan

modification programs. Id. ¶ 9.

OneWest is a sophisticated and experienced loan servicer. OneWest services the loans in

the Trusts through its Home Loan Servicing division ("HLS"), which has a portfolio of single

family residential mortgage loans totaling approximately 380,000 in number and $83.5 billion in

value. Hoyler ¶ 6. Some loans are owned by OneWest, but most are held in trusts for the benefit

of investors in nearly 500 different trusts, including the Trusts. Id. HLS services loans owned

by trusts in the same manner that it services loans owned by OneWest. Id. HLS is led by a

seasoned senior management team, whose members average 30 years of experience, and its

operations reflect OneWest’s strong emphasis on loss mitigation and recovery actions. Id.

OneWest was an early participant in private and Federal loan modification programs. Id. ¶ 8.

OneWest also rigorously reviews its HELOC portfolio and freezes a line of credit if there is a

change in the risk that is material to the terms of the note. Id. ¶ 6.

The poor performance of the Mortgage Loans is not due to any lack of diligence by

OneWest, but rather to the historic rise in loan defaults and delinquencies during the economic

downturn. See id. ¶ 7. OneWest responded proactively to those developments by mitigating

losses under the Mortgage Loans, just as it did for its own loans and all other loans in its

portfolio. Id. 7¶ 6, 8. The Rehabilitator makes no allegation to the contrary.

D. OneWest’s Effort To Negotiate a Voluntary Transfer of Servicing

Since Ambac first notified OneWest of the alleged scrivener’s error, OneWest has

repeatedly sought to negotiate a voluntary transfer of the MSRs to the Rehabilitator’s chosen

-8-



successor servicer in a manner that recognizes the value of the MSRs to OneWest. Hoyler ¶ 11.

In addition to the lack of any legal basis to terminate OneWest as servicer, OneWest believes

that a voluntary transfer is more appropriate for all concerned for several vital business reasons

that the Rehabilitator ignores.

The first is that the MSRs, which OneWest acquired without knowledge of the alleged

error, have substantial economic value. This value is not hypothetical. On June 13, 2013,

Ocwen Financial Corp. ("Ocwen") and OneWest entered into a definitive agreement providing

for the acquisition of substantially all of OneWest’s forward mortgage loan servicing rights by

Ocwen. Id. 7 12. IfOneWest is not terminated as the servicer of the Mortgage Loans, OneWest

can include these MSRs in the deal and receive significant monetary value under its deal terms

with Ocwen. Id.

OneWest’s negotiations have also attempted to address responsibility for the costs of a

transfer. The out-of-pocket costs of an involuntary servicing transfer are in excess of $500,000.

Id. 77 13, 14. These costs include costs associated with (1) the transfer of the loan, credit and

servicing files; (2) Mortgage Electronic Registration System ("MERS") fees or fees related to the

assignment of the mortgages, including transfer or stamp costs, if any; (3) obtaining any required

third party consents (e.g., rating agency consents), if any; and (4) Real Estate Settlement

Procedures Act ("RESPA") letters or other notifications to borrowers or third parties, among

other costs. Id. 77 13, 14. Where MSRs are transferred voluntarily, and without fault on the

servicer’s part, these costs are generally borne by the successor servicer, who is obtaining

valuable rights. Id. 7 15.

OneWest’s negotiations have also addressed the disruption in loan servicing that will

result from an involuntary servicer termination. Under the Servicing Agreements, if OneWest is

involuntarily terminated, its servicing of the loans must end immediately, regardless of the

consequences. The Servicing Agreement provides that when OneWest receives a notice of

involuntary termination "all authority and power of the Servicer under this Agreement... shall

pass to and be vested in the... Trustee ...." PSA § 7.01; SSA § 7.01. Loan servicing,
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however, involves many ongoing tasks including processing payments, handling borrower

requests for extensions, handling loan modifications, and conducting foreclosures. Hoyler ¶ 16.

Eighteen Mortgage Loans are in active foreclosure, 243 are in active bankruptcy, one is

scheduled to go to foreclosure sale in the second week of August. /d. In addition, OneWest is

attempting to re-sell three homes that it purchased on behalf of the Trusts at foreclosures on

mortgages backing mortgage loans held by the Trusts. Id. Transferring authority to handle these

matters can take time and cause delay. Id. ¶ 17. Simply imaging the mortgage loan files before

providing them to the successor servicer is projected to take up to or after September 15, 2013.1

Id. ¶ 18. In the event of an immediate termination, borrowers will receive no advance notice of

the termination. Those who have set up automatic payment processing with OneWest may miss

mortgage payments before they are able to set up alternative payment arrangements. Id. ¶ 17.

For those who pay by check, OneWest will be required to return borrower’s mortgage payments

received after the date that OneWest receives a notice of termination. To conduct an orderly

transfer of servicing, OneWest would benefit from at least 30 days advance notice of a

termination and transfer date. Id. ¶ 17.

An involuntary termination of OneWest would create a substantial disruption in the

funding of HELOC draws. Borrowers on the HELOC loans in the Trusts remain entitled to draw

cash and thereby increase the principal due on the loans. The original obligation to fund those

draws resided with IndyMac as the seller of the loans pooled in the Trusts, under Mortgage Loan

Purchase Agreements forming part of the Securitizations. Id. ¶ 19 & Ex. E § 2.04(b) (excerpt

from the agreement for the 2004-LH1 transaction). Since IndyMac’s failure, the obligation to

fund HELOC draws has resided with the FDIC as Receiver for IMFB. Id. ¶ 19. Under the

SBAPA, OneWest expressly did not assume this or any other obligations of the seller of

mortgage loans in any securitization. SBAPA §§ 2.03 & 2.04. Rather, to facilitate the FDIC’s

1 Under the Master Purchase Agreement By and Among the Federal Deposit Insurance
Corporation As Conservator for IndyMac Federal Bank, FSB, IMB Holdco LLC and OneWest
Bank Group LLC, Dated as of March 18, 2009, the FDIC requires OneWest to maintain copies
of all records, including all loan files serviced by IMFB, for a period of 10 years. Hoyler ¶ 18.
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fulfillment of its funding obligation, the FDIC and OneWest agreed in Section 10.06 of the

SBAPA that OneWest will advance funds for draws on the HELOCs so long as it is servicing

them. If OneWest is terminated as servicer, it will no longer be required to fund HELOC draws

made by borrowers as of the transfer date. Nor would OneWest operationally be in a position to

fund the draws as only the current servicer would be in a position to receive, process, approve,

and fulfill a draw. Id. ¶ 20. Even assuming that substitute agreements are quickly entered into

by the successor servicer, delays in processing borrower draws are highly likely, with potentially

painful consequences to individual borrowers seeking to draw on their loans. Id. ¶ 17. If draws

are used to automatically pay bills, those bills will not be paid; borrowers expecting automatic

draws to be deposited to their checking accounts may inadvertently write checks that will be

returned for insufficient funds and charged a fee; and borrowers who make a large purchase and

write a check on their HELOC will not have those checks honored.

III. ARGUMENT

As the Rehabilitator acknowledges, the Servicing Agreements at issue are "governed by

New York law." Motion at ¶ 7.2 Under New York law, a scrivener’s error can be remedied only

by contract reformation or, in appropriate circumstances, by contractual interpretation. Here, the

Rehabilitator’s claim for reformation is squarely barred by the statute of limitations, and his

claim for a contractual interpretation fails in light of the unambiguous language chosen by the

original parties to the Servicing Agreements. In addition, the Rehabilitator’s motion should be

denied, or at a minimum OneWest should have an opportunity for discovery, based on equitable

defenses available to OneWest for Ambac’s delay of several years in asserting its allegation of a

scrivener’s error.3 Finally, were the Court inclined to grant the Rehabilitator’s motion, it must

2 Section 11.04 of the Servicing Agreements states: "This Agreement shall be governed by
and construed in accordance with the laws of the state of New York and the obligations, rights
and remedies of the parties hereunder shall be determined in accordance with such laws .... "
Thus, not only are the agreements governed by New York law, but also all the obligations, rights
and remedies available under the agreements are controlled by New York law.
3 The Rehabilitator also has failed to meet its burden of proof to obtain reformation. A claim
for reformation or interpretation of an ambiguity requires evidence of the parties’ actual, original

Footnote continued on next page
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balance the equities and issue a remedy that does equity. Should the Court nevertheless

determine to terminate OneWest as servicer, the relief sought by the Rehabilitator must be

modified in several key respects.

A. The Rehabilitator’s Motion Should Be Denied Because Any Claim for
Reformation Is Time Barred and Any Substitute Claim Is Barred by the
Plain Language of the Servicing Agreements.

1. The Rehabilitator’s Claim for Reformation Is Barred by the Statute
of Limitations.

The statute of limitations has long since passed for asserting any claim to reform the

contract based on a scrivener’s error. Under New York law, "a cause of action for reformation

of a contract on the ground of mistake.., is subject to a six-year statute of limitations, accruing

from the date the alleged mistake was made." Stidolph v. 771620 Equities Corp., 103 A.D.3d

705, 706 (N.Y. App. Div. 2013) (citingAkhunov v. 771620 Equities Corp., 78 A.D.3d 870, 871

(N.Y. App. Div. 2010)); see also N.Y.C.P.L.R. § 213(6); Matter of Wallace, 86 N.Y.2d at 547

(six-year limitations period began "at the time the asserted ’scrivener’s error’ was allegedly

committed"). Here, the statute of limitations began running on September 1, 2004 and

December 1, 2004 respectively, when the relevant Servicing Agreements were executed and the

alleged scrivener’s errors took place. Accordingly, the six-year statute of limitations ran as of

September 1, 2010, and December 1, 2010, respectively. Yet the Rehabilitator did not file its

Motion to reform the Servicing Agreements until April 5,2013, more than three years outside

the applicable limitations period.

Nor is there any reason that the limitations period should be tolled here. Under

New York law, the doctrine of equitable tolling does not apply when the party claiming

Footnote continued from previous page

intent. Matter of Wallace v. 600 Partners Co., 205 A.D.2d 202, 208-09 (N.Y. App. Div. 1994),
aff’d, 86 N.Y.2d 543 (N.Y. 1995). The Rehabilitator, however, has provided no such evidence.
Accordingly, his motion should be denied. 205 A.D.2d at 208-09 (rejecting action to reform or
interpret lease because "[n]o affidavit was submitted from the original parties or attorneys who
negotiated and drafted the Lease agreement"). At a minimum, OneWest should have the
opportunity to conduct discovery into any original intent among the contracting parties,
particularly because OneWest was not such a party.
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reformation "possessed the very document containing the mistake" because "the requisite

diligence" needed to toll the limitations period is not present. Federal Deposit Ins. Corp. v. Five

Star Mgmt., 258 A.D.2d 15, 20 (N.Y. App. Div. 1999) (refusing to toll statute of limitations for

reformation). Ambac does not deny that it has been in possession of the Servicing Agreements

since the dates of their execution. Indeed, it is likely that Ambac is the party that, during

negotiations over the Servicing Agreements, directed that subparagraph (ix) be inserted into the

provision listing Events of Servicing Termination. Moreover, the statutory provision for tolling

of the statute of limitations on claims by an insurer facing a petition for or an order of

rehabilitation -- i.e., Wis. Stat. § 645.34(2) -- also fails to help the Rehabilitator. This provision

provides only 60 days of tolling, yet the limitations period ended here some two years and ten

months beyond that short extension.

2. Any Claim Short of Reformation Is Barred By the Plain Language of
the Servicing Agreements.

New York law is clear: Where a claim for reformation is time barred, a party cannot seek

simply to interpret the error away by transposing words in the contract. Matter of Wallace, 86

N.Y.2d at 547-48. "It is axiomatic that a contract is to be interpreted so as to give effect to the

intention of the parties as expressed in the unequivocal language employed" and, as a result,

"clear, complete writings should generally be enforced according to their terms." Id. at 548

(internal quotation marks omitted, emphasis added). Courts cannot add or vary words to a

contract unless it would otherwise be absurd or otherwise unenforceable.4 Id. at 547-48.

New York courts view this as a "sensible proposition of law" that "imparts stability to

4 In Matter of Wallace, a unanimous New York Court of Appeals found no "absurdity"
present notwithstanding that the lease provision in question made no business or commercial
sense and was contrary to accepted business practices. See below at 14 (discussing this
provision). Finding that the language chosen by the parties was "clear and complete" and
"allows for the implementation and enforcement of its terms[,]" the court rejected the claimed
scrivener’s error as not "warrant[ing] an excursion beyond the four corners" of the written
agreement. 86 N.Y.2d at 548.

-13-



commercial transactions ...." Id. at 548 (intemal quotation marks and citations omitted).5 E.g.,

Granite Partners, L.P. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., No. 96 Civ. 7874, 2002

WL 31106406, at *7 (S.D.N.Y. Sept. 20, 2002) (rejecting claim that a contract’s literal terms

would "produce an absurd or unreasonable result" because when "the meaning of [a]... contract

is plain and clear... [it is] entitled to [be] enforced according to its terms" (quoting Uribe v.

Merchants Bank of New York, 91 N.Y.2d 336, 341 (N.Y. 1998))).

In Matter of Wallace, a case cited by the Rehabilitator, New York’s highest court refused

to interpret a lease in a manner that eliminated an anomalous result because that interpretation

was inconsistent with the lease’s plain language. The dispute related to the lease’s renewal

provision, which gave the lessee an option to renew the lease for a 33oyear term at a rent amount

equal to six percent of the value of the land. The lease, however, provided that neither party

could give notice of any desire for a related appraisal until one year "prior to the expiration of

any such renewal term." /d. at 546 (emphasis in original). The lessee alleged that the use of the

word "expiration" was a "scrivener’s error" that led to "dramatic inconsistencies and anomalies."

Id. at 547. Specifically, the appraisal could not take place for 32 years after the renewal began,

wholly inconsistent with accepted commercial practice, and the lessee could not anticipate the

amount of any adjustment to its rent until it faced the prospect of a large, belated lump-sum

payment. /d. at 546-48. Under this cloud, the lessee would have a difficult time selling,

mortgaging or subleasing the property.

5 The Rehabilitator’s authorities (Mot. ¶ 7) are not to the contrary. Under the literal language
of a merger clause in Bank Julius Baer & Co., Ltd. v. WaxfieldLtd, 424 F.3d 278, 283 (2d Cir.
2005), "the Incorporation Clause would have no meaning[,]" and the several underlying
agreements would have been expunged. Matter of Wallace strongly supports OneWest, as
discussed in text. In Tougher Heating & Plumbing Co. v. State of New York, 73 A.D.2d 732, 733
(N.Y. App. Div. 1979), the court held that the "written agreement is ambiguous" and thus "resort
to extrinsic evidence is permissible .... " Finally, Richard Feiner & Co. Inc. v. Paramount
Pictures Corp., 95 A.D.3d 232, 239 (N.Y. App. Div. 2012), simply interpreted the plain
language of one clause of a contract in a manner that was consistent with other provisions of the
agreement.
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The New York Court of Appeals nonetheless rejected the lessee’s claim to change the

plain language of the lease’s renewal provision. The court noted that the lessee’s claim for

reformation was time barred. It then turned to the issue as one of contact interpretation. Because

the word "expiration" had a clear meaning as used in the renewal provision, the court reasoned,

that meaning had to be given effect. "The rules governing the construction of ambiguous

contracts[,]" the court reasoned, "are not triggered unless the court first finds an ambiguity." Id.

at 548 (citation omitted). The lessee’s evidence that the renewal provision’s literal requirement

of a retrospective appraisal mechanism was unprecedented and contrary to conventional

commercial practices could not change that result. "While the retrospective appraisal

mechanism may be novel or unconventional, this does not warrant an excursion beyond the four

corners of the document." Id. (citation omitted).

For this reason, the Rehabilitator’s requested interpretation of Section 7.01(ix) of the

Servicing Agreements should be denied. Like the lessee in Matter of Wallace, the Rehabilitator

claims a scrivener’s error but lacks a claim for reformation because the statute of limitations has

run. Accordingly, the Rehabilitator is left to pursue its claim as a matter of contract

interpretation. Just as the lessee could not overcome the clear meaning of the word "expiration"

in the renewal provision, the Rehabilitator is bound by the clear meaning of the word "less" as

used in Section 7.01(ix) of the Servicing Agreements. Clear and unambiguous contractual

language establishes that an event of servicer termination arises only where the cumulative Net

Charge-Off Amounts as a percentage of a certain Principal Balance is "less than" specified

percentages. Bruce ¶ 6, Exs. A, B § 7.01(ix). In these circumstances, the Court may not

intervene to rewrite the contract. This is true even though the Rehabilitator, like the lessee in

Matter of Wallace, is able to point to resulting anomalies and alleged contrary commercial

practice. Simply put, this Court cannot consider such evidence because the express contractual

language is not ambiguous. Matter of Wallace, 86 N.Y.2d at 548.
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B. The Rehabilitator’s Motion Should Be Denied, or at a Minimum, OneWest
Should Get Discovery, Under Equitable Defenses To the Rehabilitator’s
Motion.

Several equitable defenses to the Rehabilitator’s claim also require that his Motion be

denied or, at a minimum, that OneWest have an opportunity to discover facts surrounding

Ambac’s discovery of the alleged error. The Rehabilitator’s claim is subject to several equitable

defenses. See Judge v. Travelers Ins. Co., 262 A.D.2d 983,983 (N.Y. App. Div. 1999) (unclean

hands); Charles Albert Co. v. Newtown Creek Realty Corp., 211 A.D. 1, 4 (N.Y. App. Div. 1924)

(waiver); W.P. Fuller & Co. v. Schrenk, 58 A.D. 222, 228 (N.Y. App. Div. 1901), all’d, 171

N.Y. 671 (N.Y. 1902) (laches).

Here, the limited record now available is more than sufficient to make clear that Ambac

unreasonably delayed in raising its allegation of a scrivener’s error. Under Section 7.01 (ix) as

the Rehabilitator would reform or interpret the provision, Ambac would have had a right to

terminate the servicer of the Mortgage Loans for both Trusts as early as October 2007. Hoyler

¶ 4. By then, it knew or certainly should have known of the alleged mistake. Yet Ambac did not

raise this claim or provide any notice of its view that an error had occurred until years later, after

January 2010. Hoyler ¶ 3. In itself, this delay bars the Rehabilitator’s claim. See W.P. Fuller,

58 A.D. at 228 (reformation claim denied where party delayed raising this claim until its

performance under the contract "became unprofitable," at which point defendants were "too late"

to seek reformation).

Moreover, this delay significantly prejudiced OneWest. In the spring of 2009, Ambac

received notice that OneWest was purchasing MSRs under the Servicing Agreements for value,

and OneWest in fact made that purchase. Hoyler ¶ 5, Ex. D. Upon receiving such notice,

Ambac had an opportunity to, but did not, notify OneWest of its position that the Servicing

Agreements contained an error and that the MSRs were valueless because an event of

termination had occurred. See Travelers Ins. Co., 262 A.D.2d at 983 ("[T]he court.., properly

concluded that plaintiffs [seeking reformation] were not entitled to equitable relief because they
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came to the court with unclean hands"). Accordingly, the Rehabilitator’s action should be

barred.

At a minimum, OneWest should be permitted discovery to establish more clearly when

Ambac first discovered or should have discovered the alleged scrivener’s error. IfAmbac knew

or should have known of the alleged drafting error when it negotiated the Servicing Agreements,

for example, its claim would be barred under New York law. See Charles Albert Co., 211 A.D.

at 4 ("Plaintiff knew that the clause in question was in the contract which it signed, and it well

knew what the effect of the clause was. It cannot therefore.., reform the contract by striking

out that clause on the ground of mistake on its part ...."); Harvey v. Beckman, 118 N.Y.S. 602,

603-05 (Sup. Ct. 1909). If Ambac directed that subparagraph (ix) be added to the Servicing

Agreements’ Events of Servicing Termination provision, as is likely, discovery probably will

reveal facts showing that Ambac knew or should have known of the error at the time the

Servicing Agreements were executed.

C. The Substance of the Rehabilitator’s Proposed Order Is Inequitable and
Thus Inappropriate.

Without conceding that the Rehabilitator has a right to terminate OneWest’s MSRs under

the Servicing Agreements, it is critical that the Court be aware of the fundamental inequities, and

serious practical flaws, built into the Rehabilitator’s proposed form of relief. In fashioning an

order under the Rehabilitator’s equitable claims, the Court must consider and balance all the

equities. "Equity delights to do justice, and that not by halves." Edmonds v. Ronella, 73 Misc.

2d 598, 599 (N.Y. Sup. Ct. 1973) (citing Black’s Law Dictionary, 4th Ed. and Tallman v. Varik,

5 Barb. 277, 280 (N.Y. Sup. Ct. 1848)). Among other things, "[a] court of equity cannot

administer justice piecemeal by extending its facilities to one party to the action and denying

them to another." 30A C.J.S. Equity § 129 (citing references omitted). Rather, courts of equity

"enjoy broad discretion in fashioning remedies which balance the interests of affected parties."

Id. § 5; see also 55 N.Y. Jur. 2d Equity § 6; Standard Fashion Co. v. Siegel-Cooper Co., 51 N.E.

408, 410 (N.Y. 1898).
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In this case, it would not be equitable for the Court to change the word "less" to "more"

in subparagraph (ix) without also requiring the Segregated Account to bear the reasonable costs

of transferring servicing of the Mortgage Loans. Otherwise, OneWest will incur costs estimated

to be in excess of $500,000 through no fault of its own, but rather as a direct result of Ambac’s

request to re-write the plain language of subparagraph (ix), as well as its prejudicial delay in

asserting its claim. Under the new language, subparagraph (ix) will be triggered simply because

the percentage of Mortgage Loans charged off exceeds a specified threshold -- a condition that

arose during IndyMac’s tenure as servicer, years before OneWest took over the MSRs. Even if

this technical termination trigger had not been tripped during IndyMac’s tenure, there is no basis

to attribute the poor performance of the Mortgage Loans to OneWest’s servicing as opposed to

the unprecedented economic downturn or the poor quality of the underlying mortgage loans

themselves. And the Rehabilitator makes no allegation that OneWest has failed to meet its

obligations or the servicing standard. OneWest is a top-tier servicer who has serviced these

loans in the same manner as its own. Ambac has simply decided that it would like to pay a

specialty mortgage loan servicer more for specialized servicing of these poor loans.

Providing reimbursement to OneWest for the costs of any technical termination is also

appropriate because it is consistent with the usual and customary treatment of servicers in the

industry.6 If the Court is inclined to re-write subparagraph (ix), it should be noted that all the

other Events of Servicing Termination in Section 7.01 involve some fault or breach by the

servicer of its obligations, which explains why the servicer is responsible for the costs of such

transfers. Subparagraph (ix) thus does not belong in this list, and a servicer should not be

exposed to liability -- including significant costs of a technical termination and transfer --

without a showing of fault. Rather, common industry practice in securitizations is for servicing

6 It is also consistent with OneWest’s agreement with the FDIC. Under the SBAPA,
OneWest only assumed going-forward obligations under the Servicing Agreements. Hoyler
Ex. A § 2.03(c). Saddling OneWest with the costs of transfer would impose on it obligations that
arose before OneWest’s transaction with the FDIC. The trigger for termination under the
re-written subparagraph (ix) was tripped over a year before that transaction.
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