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You are hereby notified that the Court has entered the following order:

41004/009

2010AP1291-LV

Before Higginbotham, 1.

sean Dilweg v. Wells Fargo Bank (L.C. # 2010CV1576)

Auerlius Capital Management, LP, Fir Tree, Iﬁc., King Street Capital, L.P,, King Street

Capital Master Fund, Ltd., Monarch Alternative Cﬁpital LP, and Stonehill Capital Management

LLC (collectively the “RMBS Policyholders™)' are attempting to appeal from an order that

' The respondents suggest that the group should be referred to colleetively as the RMSB
“Investors” or “Note Holders” rather than the RMSB “Policyholders.” To avoid confusion, we refer to
them in this order as the “Policyholders” because that is how we referred to them in our previous order
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denied their motion to intervene, and that denied their motion to enjoin a settlement between
Ambac Assurance Corporation and a group of internatioﬁal bankers, known by the parties as the
" Bank Group. The RMBS Policyholders have filed a notice of appeal as well as a petition for
leave to appeal. Both the Wisconsin Office of the Commissioncr of Insurance and Scan Delwig,
Corﬁmissioncr of Insurance (collectively referred to as “OCI”) and Ambao‘have filed responses

and their own motions.

The underlying proceeding in the circuit court is an insurance delinquency proceeding
under Wis. STAT. ch. 645 (2007-08),2 the subject of which is a sc—:gregated' account established
under WIS. STAT. § 611.24. On March 24, 2010, the circuit court granted the OCI’s petition for
rehabilitation of the segrégated account. On the samc date, Ambac entered into a non-binding
statement olf intent with the Bank Group to commute all of. Ambac’s ﬁutstanding policies
guaranteeing the performance of an Ambac subsidiary under credit default swaps relating to
asset-backed securities collateralized debt ob]igations.‘ Ambac and the B.ank Group .are in the

process of negotiating a final, binding agreement.

The RMBS Policyholders filed a motion to intervene in the rehabilitation proceeding in
thc circuit court, and also asked the circuit court to enjoin the cons@mation of the settlérﬁent
agreement wilh the Bank Group. The circuit court held a hearing on May 25, 2010, and at the
end of the hearing denied the RMBS Policyholders® motion. The RMBS Policyholders then filed
a petition for leave to appeal in this court and asked us ‘to enjoin the settlement agreement

pending appeal. By an order dated May 27, 2010, we denied the motion because the circuit court

% All references to the Wisconsin Statutes are to the 2007-08 version unless otherwise noted.
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had not yet cntered an order. That same afternoon, the circuit court entered an order that denied

the RMBS Policyholders’ motion to intervene and request for an injunction.

The RMBS Policyholders filed a notice of appeal from that order on May 28, 2010, and
have now filed a renewed _Erﬁergcncy Motion for Injunction Pending Appeal, asking this court to
enjoin the consummation of the settlement agreement and the distribution of funds as a rcsult of

that agreémcnt, pending appeal. Both Ambac and OCI oppose the motion.

OCT and Ambac first argue that the RMBS Policyholders did not move the ci;cuit court
for relief pending appeal as required by Wis. STAT. RULE §09.12 prior to moving for relief
pending appeal here, Our treview of the transcript of the hearing held on May 25, 2010, and the
other documents submitted to this court, suggest that both Ambac and lDCI may be correct that

| the RMBS Policyholders did not first move the ¢ircuit court for the relicf they ask from us
pending appeal. The transcript shows that at the end of the May 25 hearing they asked the circuit
court “to stay thisl court’s judgment pending review of a motion for stay with the appellate
court.” The circuit court denied the motion to stay its order. In their motion for relief pending
appeal in this court, the RMBS Policyholders do not actually ask this court to stay the circuit
coﬁrt’s order.’ Rather, they ask us to enjoin the scttlement agreement pending appeal. They did
not technically ask this of the circuit court after the ¢ircuit court entered the order dated May 27.

The request for an injunction, however, was the substance of the motion before the circuit court.

* 1t is not at all clear to this court what the effect of a stay of that order would be. Staying that
order would neither allow the requested intervention nor enjoin the settlement agreement. The motion
before this eourt, however, does not ask us to stay the circuit court’s order but rather asks us to enjoin the
settlement agreement.
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In any event, because denying the motion on this basis would only lead to another round of

motions both in the circuit court and here, we will address the request for relief pending appeal.

We review the order of a circuit court denying a request for a stay pending appeal under
an erroneous exercise of discrction standard. State v. Gudenschwager, 191 Wis. 2d 432, 439,
529 N.W.2d 225 (1995). “An appellate court will sustain a discretionary act if it finds that the
trial court (1) examined the relevant facts, (2) applied a proper standard of law, and (3) using a
demonstrated rational process, reached a conclusion that a reasonable judge could reach.” Id. at
440. A stay pending appeal is appropriate whc:ﬁ the moving party makes a strong showing that
(1) it is likely to sucéeed on the merits of the appeal; (2) it will suffer irreparable injury unless
the stay is granted; (3) no substantial harm with come té other ihtercsted parties; and (4) the stay

will not harm the public interest, 7d.

First, it 18 not clear on the record before fhis court whether we have jurisdiction to enjoin
the settlemcnt‘ agreement. Second, the RMBS Policyholders have not established that the circuit
court erroneously exercised its discretion when it denied either the motion for an injunction or
the request for a stay made at the end of the hearing. Third, the RMBS Policyholders have not
established the criteria for an injunction pending appeal. Specifically, it is not clear from the
papers in front of this court whether the RMSB Poﬁoyholders have standing 1o challenge the
settlement agreement. Further, the RMSB Policyholders have not established ﬁt they will
suffer irreparable harm if the stay is not granted, or that other parties and the public interest will
not be harmed if the injunction is granted. The RMBS Policyholders argue that if the injuncti_on
is not granted, the fu;ﬁds at issue ($4.6 billion) will be distributed to foreign banks and may not
be recoverable. The respondénts argue, and the circuit court found, that this harm is speculative

because the Bank Group is “clearly collectible.” Further, the respondents assert that the effect of

5
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enjoining the settlement agrecment will be to cause substantial harm to Ambac by causing
various members of the Bank Group to drop out of the settlement agreement. The respondents
also argue that the financial impact of a break down in this agreement will harm the public

interest.

In essence, the RMBS Policyholders are asking us to decide the merits of the appeal on
the motibn papers, Assuming for the purposes of this motion only that we have jurisdiction and
that the RMBS Policyholders have standing, we are not convinced that the RMBS Policyholders
will suffer itreparable harm if the injunction is not granted. We are not convinced that the fact
that the Bank Group is comprised of foreign barks means that the funds will be dissipated and
uncollectible,  Because the movants have not established that they will suffer irreparable harm, |

the request for an injunction is denied.

OCI has also ﬁléd a motion to dismiss the appeal of a non-final order denying injunctive
relicf. The court currently has pending before it both a notice of appeal and a petition for leave
to appeal filed by the RMBS Policvholders. Before deciding the motion to dismiss, the court
reciuires the RMBS Policyhelders to file a response that addresses the court’s jurisdiction over

the order from which it appeals.
Therefore,
IT IS ORDERED that the motion for an injunction pending appeal is denied.

IT I8 FURTHER ORDERED that OCI’s motion to dismiss the RMBS Policyholders’

“Improper Motion for an Injunction Pending Appeal” is denied as unnecessary.
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IT IS FURTHER ORDERED that the RMBS Policyholders® shall file a response to the

motion to dismiss the appeal by June 11, 2010,

David R, Schanker
Clerk of Court of Appeals





