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THE RIGHT TO A CIVIL JURY TRIAL IN NEW SOUTHWALES

g 1 Amandment (Civil duries) Bill 2001, which was introducad
i istative ¢ nbly by the then Atiornay General, Mr R J Dabus on 2

=i

| 8 Gan
Novel 1.1:3“ 2001 has had the praciiesl effect of ending the r gh to oivil jury trial in
les even though Mr Dsbus had assured the Parliament that this

Attachment [is a volums of the Hansard records relating to the 2001 bill. iz my
balief that this contains the {otality of the Ha ’fo.“ld SCOrds

The bill was passad on 14 December 2001 after some amendments pro
the ihen indepandent member of the Uppar House Mrs Sham-Ho {refen

paragrapns 44 and 45 posie). it was commenced on 18 January 2002.

}:J
radd fo in

=&

The 2001 Act amends section 85 of the Suprems Court Act 19 /ﬂ ahd nseit
ordear frial

naw section?GA into the District Court Act and provides that a court may

Py jury it "the C r:u‘i is saiisfiad that the interests of justice require a trial by jury in
the proceadings”
it applies {0 all actions commenced on or after 18 January 2002,

i his secord reading speach on 28 November 2001 Mr Debus siaied:

“These amendimenis are not intsnded to abolish civil jurizs. The Gavarmmani recogrisss that
it is appropriata  have some matters detemmined by a jury. ... The amendments are
frtendad to enable jud ges to considar the full rangs of fa antors when dsetsrinining whethsr
thers iz a special nasd for a jury hial. ..

Tha willis not prasaiiptive abiout the spacial naed thet must be shown because i is intandad
that each case will ba considerad on its marits. Once the bill is enactsd, | will wiite o the
Chief Justice and the Chisf Judges suggssting that thay issus an g ppropriate practice
direction about the matiers tha court would consider when daciding that a spacial naac
axists. What constituiss a special nead will dapsnd vary much on the particular

=

circumstancss of sach case. .." (Hansard records page 4:W-Z, pa ags 5:-J)
In the reply on the second reading on 6 December 2001 Mr Debus further siated.

“lthank the honourable member for Gosiard and the honaurabie member o Lvﬂ,pool or
their contributions io the debats. | assure my colleague ths honou rable me m ar for Liverpoo!
that | certainly do not intend that this Ieglslauon should in any way lead o the virtua! abolition
of civil juries and | assure him that it would ahways be my intention that the effects of the bill
should continue to ba monitorad. If iis effects wers in an yway subsianfially different 1o those
that we now proposs, wa would ravisit the whole measurs. As | said in my second reading
sach, this bill does not abolish civil juries. Rather, it ssaks o sirike 2 balance batwaan ths

various compeding priorifies and to simplify the law with respect fo civil | juries.? (Hansard
records page 11:H-K)

Defarnation claims which have a separate regimen as to jury entitiernent are not included in these
caleulations.
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1d enguiries indicate that since January 2002 (more than 12 vears

QOur searches at )
to chiain trial by {ury of anv claim

adgo) ne one in New Scouth Wales has bean abla
commanead on or atfter 18 January 2002,

To the best of our knowledge and belisf all such applications for tral by jury have
& brought by plaintiffs and cli such applications have been actively oppased by

deaendanas and thair insure

iolition of civil jury irials in New
s long as that legislation remasins

03 “D

The ¢ase of Mir Yeo Moon Yoon

133

o

Herewith is tha following:

Attachiment Il — Affidavii of Yeo Moon Yoon sivom 8 February 2014
Attachment {il — Affidavit of Timothy Daniz Kelly sworn 24 Apiif 2074

Mri Yoon is a hi J vievel quadiiplegic who was rendarad into that condition it a fall
GOWN S0ITe sf irs E@_:hnq from the exit of a karaoke iounge at Baecrofi Road,
Epping to tha sireet level below. Thase affidavits wers usad o sack ordars for fial

by jury and for an expedited hearing of his case Yoon v Kim & ors SC
2012/00747790. It is wa believe the last jury application to be heard in Mew South
Walas up 1o the prasent time.

Mi Yoon was born on 7 June 1954 in Seuth Korea and ha, his wife and son

figtglls er[@Ci to Australia in March 1990. They have afl since bacomea Australian
ciiizens. As at 2011 he and his wife had a small office cleaning businass and Mr
Yoon also wiote articles as a newspaper JO'Im’—'{ilZE for some South Korean papers.
He was also a post whoss works in the Korean lang guage had been published in
South Korsa,

As ai the evening of 26/27 Novermber 2011 hs lived with his wite in renfad
accommodation in an upstairs unit at Epping.

On thai eve nmg he aftended the karacke loungs at Epping with soma Sy ney
resident South Korean businessmen and the CO:”iaLi General in Sydney for South
Korea and on sxiting those premisss sufferad the fall resuiiting in his injury.

rle was freated at the Royal North Shore Hospital where he was an inpatient until
12 April 2012 and then transferred to the Royal Rehabilitation Cenire.

rle was discharged from the Royal Rehabilitation Centre in or about January 2013
to & Housing Commission cottage in Narrawsena® where he has sines lived with
his wife in the circumstances detailed in his affidavit.

This fransfer was facilitaied by the staff of the Rehabilitation Cenire which naedad his bed for naw admissions.
Mr Yoon himself did not wish to go on living ir an insiiution.
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He was assessad by Associate Professor John Yeo AO on 18 April 2013 as

10
Toliows:
*The clinical examination on the 13.£4.13 confirmad that the patient has g cor npl:te Cd/5
t=traplegla with On.yl“lmvt shoulder movemenis and no voluntary movaimanis in forsarms,
wiists, hands, and trunk of lowsr limbs. Ha has a pajaf‘ysew' n:u;ogm o Diemv and bowsi
H & i H ¥ ¥ 4
as i

There is 18° of contraciure in his lsft *IJD\
and also minor contracturss involving

The | it has no signiiicant s
firibs, uuw\ and both lowsr tmba.

[J
I‘ -

in i
ansation sparad Le i

nent high lavel s

M Yoon will ramain with a perman 2
= fall down a flight af

damage which ocourrad whan i

The patiznt will requirs twanty-four hour s "iay assistancs for his future s3 1 f Jrslel
This intense lavel of atiendant care has been, in the main, up {0 now, provided by his wife,
Hz is depandsant on assistancs for alnost 5 H activitizs of daily living and hxs favel o
should ba px ovidsd by paid aitzndants. His wite will be unabla {0 condinus har prasent lave!
and degre= of assistance and MrYoon is now i urgent nasd of appropriais levels of

-u.u—nd-.n t care, iweniy-iour hours each day. Ha ramains prona to soms complications which

nsad urgant attention.

My Yoon will raquirs two attandanis bstwaen the hours of F 30am and £.30am eact day ad
cha of thess attendanis should b2 are &g istered nurse with experiiss in s care of the
tetraptagic ¢ ”lelzy He will alsa require an additional iwo "'iT'Er‘ﬂfJ:lll?S hatwsarn he huLll::nf
Hpivt and 10pm with onz of those aliendants heing a registerad nurse. I addition to th
attsndanis, he will i':f.[LllIG o & daily basis, a personal carer (for e “:n:ample anse’s ald
batween tha hours of 9.50am and ‘J.-_ﬂ}pm, Ha also requines esch night an aciive slesp avar
habwaen 2.30pm and 7.30am.

Hz also requiiras four hours of domestic assistance each day for clesning, laundry, roning,
shopping and meal preparation.”

-

(Report of Professor Yeo annexure C o Mr Yoon's affidavii [aftachment If])

Professor r’e o assesses his present life expectancy at approximately 18 years, an
assessimen not disputed by the medical exparis who examined Mr Yoon on behalf

Fa m ; & Commnity

s» days which is the
y he Deparmwm 1o any
ce that Professor Yeo

1. He receives from the New Souih Walss Dapariment of
Services 35 hours per week of atizndant care spresd o\
maximur level of hours per week that can be provided
ona patient.® This is subsianiially less than the assistan
considers necessary for his safaty and wellbeing.

He is, altended around the clock by Mrs Yoon (apart from a b;‘ie 23pite “f’iod)
and when available, his son Michasl. They atiend to his toilst 1 3 and ths carers
have been instructed by the nursing agency not to rarry out any of mese foilet
needs. This toil cr!ng involves eimptying as nacessary his supra pubic catheter bag

and emptying his colostomny bag everyday (Mr Yoon's affidavit paragraphs 22-25).

12, This situation is viable only as long as the health and availabilit ity of Mrs Yoon to
perform these iasks continues.

Paragraph 21 of the Yoon aifidavit.
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His then financial circumstancas are as defailad i in his affidavit, The afiidavii sets

out the urg'eﬂcy of his need to havc the amount. if any, of his entitlaments
\_—L\_ rn’”nGL:

The relevant defendants weare all insurad by the English based Lioyds of E_onczcn

insuranca syhdicate XL London Markats Limited o the axient of $20.000,00¢

Mr Yoon and his wite were destitule and in dabi and depandent on paymernits from
i !

)
[12]
5
h
7]
Q)
-y

W
Cenirelink for the nacs

Lsgalaidis now vailable in Naw Scouth Wa tas for parsonal injury clainis and
this has bean the case since10 Septambsar 20127

roht was undertaken in this office in res pec of principal
judgments given in th e SL ,t:re gl Coun in pergonal injury claims in tha general
case management fist, 32 such judgmenis were | denmfcd in c*—*«l dar year 2012
Q‘

Earlier this vaar ress

and 21 such judgments ware ideniifiad in calendar vear 2013, ltis b iahwved. that
this represents eithar all or naarly all of such cases Le*iermis'nu d by the Suprems
Court in those vears.” Tha re nhq ot this survey are set out in the affidavit of
Joshua Jamss Clarke sworn 8 April 2014 and filed in those proceedings and are
analysed in the affidavit f Timothy Denie Kelly (attachment Hl) at paragraphs 36-

42,

it 20012 the averags fime betwaen the last haaring —iy and the dalivary of }
judgiment was 187 days or 26. 7‘ waeks” and in on & Case Was inore thare 172 y ears.’
in 2013 %e veragea pariod betwaen the last hearing day and tha dalj vary of the
judgment avaraged 23 weeks a ul in one case was more than 114 years.”

I oive corfines this data to cases where the trial involvad ssven hearing days or
maore iin such cases the average riﬂfaj in 2012 was almost a year and in 2013 the
avarage delay was more than half a vear. The gap i some of thase cases was
significanily more than a year.

OT’ the 10 such cases identifisd in 2012 egi wers verdicts in favour of the plaindift

nd the remaining two ware verdicts T' i the defendant. OF ‘ﬁe 12 such cases
z..ersr.med in 2013 nine weare verdicis for the plaindiff and tha ren aining three weare
verdicts for the defendant.®

In a catasirophe case such as that of Mr Yoon an appsal to the
higihly liksly whichever party is unsuccessful at first insiance bas:
available evidence.

Court of Appeal is
ad on the

4

Mr Clarke’s affidavit also surveyad the judgments of the Court of A poeal in respsci
of parsonal injury claims brought in the common law general list. The & verage {i time
between the defivery of the judgment at first insfancs and the dﬂczs [ he Court

of Appeal was one vear and 12 weeks in 2012 and one yaar and 2;3 weeks in 2013

[ R4 I N

W o) ~

Legal aid policy bullelin no 8/12 sffective as from 10 Sepiember 2002, Kelly affidavit paragraph 28.
Excluded irom this list are casss where the Plaintii was not legally representad.

That is & kit ovar half a vear.

Annexure A to the Clarke affidavit.

Annexurs B 10 ihe Clarke affidavit.
This is simplifying things somewhat and counts as a verdict for the plainiiff any proceedings in which he or she

succeeded againsi af least cne defendani.
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(Mr Clarke’s affidavit paras 9-13. Kelly's affidavit affachment [il paragraph 42).

tion Tor tial by jury but
ed tha q! o oommunbe on Monoc; 18
n over six days to 28 August 2014 whan his
artias &35 agread that the amount that
that he was complately successafyl
s the sum of $9.000,000%° axc Ius o: I gal costs and XCfU\W@-
k‘-’.,

any fund manags vent costs. This was all undsr the umbrelia of the insurer

(l)
ﬂl
o
=
o
[
[
)
O
D
23
=
M
O
...?";.
_/
O
O
L3
W
Q)
o
’r}

Honour raserved judgment, On this aay the p
S

foregoing is said in any intended personal criticism of the trial jud
for whose capacities wa have great respect. The failure to obtain trial by jury
simply resulted in our view from a systemic failure within the system as the rasult

The case was saitled on Friday, 12 September 2014 with terms not o he
v or T’ th

1@ pUrpoese of the plaindiff negotiating

a0
of
f Family & Community Sepvices, or othar

ded in paragraph 27 poste had some bea ring on the

ihe terms on which it was satiled. Mr Yoon
e E— using Commission cottags in
in the Maw Year.

his claim on
tnuz fving in th
e fo a new homs in
major potential vulnarabiiity in his claim in the view of his le gal advisors was
afa cur—’a{ Issti of causation hat is whathar the defacis in the stairs of which wa
mplained caused him o fall down those staire.'! This was a factual issus that
ad he had a jury irial) would have besn determinad by that jury and a jury verdic
favour of Mir Yoor on that question would not in our view have been
I by the Lloyds of London insurer in the Court of Appaal,

in 2012 there ware 251 personal injuw claims comimenced in the common law
general list of the Supreme Court. A total of 248 parsonal | injury ctaims in that list
were disposed of in 2012, The figures for 2013 were 213 personal | injury ¢ afms
commenced in that list and 363 narsonal injury claims in that list disposad of.

The majority of thoss “disposed of’ claims wers setiled in one fashion or ancther.

Cases settle for many different reasons. Among those possible reasons ara all or

Mr Yoon himself has no memory of the accident, his last memory being of lsaving the karacke pramisss and
his next memory being of waking up in Poyal Norih Shors Hospua! There was no other direct wiiness to the
accldent and his claim rested on the inferences io be drawn from the CCTV § footage which capiured the

21, On 23 May 2014
axpeditad the ne ng‘ Ti
August 2014, lh: hear mg thanr
should be awardsad 1o f\f'r Yoort in {h
his claim wa
rejection of all liability in the matter.
22, [None of tha
of tha 2001 amendimanis ]
disclosed excapt as required by law
with Ceniralink, the NSW Dapartmant
authorifies.
24, The various featines daiall
plainiiff's d:»:«:cision 0 5@ i
and his wife presently ¢
Narraweena but will mo
25, The ms
iha
oo
(h
in
suceassiully challengsc
The setilement of clalims genarally
28,
27
10 ——
o transcript page 104,
accident.
iz

“Supreme Court of New South Wales provisional siafistics (as ai 24.1.14)."
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any of the following:

ency of the injured claimant fo obtain a result

»  Theurg

= The prospecis of success and the anticipated delays that will be involvad in
achieving a tinal court datarmined result in a juryless trial

e The resources or lack of resourcas of tha plaintiff

¢ The sxpenss invalved in pressing on and consaguent ability or lack of ability
on the part of the plaintiff or his advisors to fund such axpansas

® Ths identity of tha frial judge when this becomes known

¢« Tha atiitude adoptad by the defendant or the defendant's insurar in resisting

the claim™

3 In a jury trial the parties both know that at the conclusion of tha haaring a
verdict will be given immediately™ that in all probability will be binding on the
parties whatever the verdict. In a jurylass frial on the other hand a judgment
s far more vulnerable to upset in the Court of Appeal and the pariies will he
awars that almest insvitably judgmeant will be reservad for an unknowshle
and indstarminate period and whan judgment is given it may be freaied as a
ieniative or provisional datermination on the way o the Couit of Appeal a
furiner one year or more away

s The results of ather cases litigatad to ths finish both the subst
and the time taken o obtain that resui

All of thase factors and estimates havs tha capacity o affect whaiher ¢
= an incividual

X

E
sefiles and if 2o the amaunt or basis upon which it satiles. Whathar
case will setile of course remains unpredictable untll such tims as i eithar indeard
dogs setite or judgmeitt is given by a Couri,

The other consequences of his cizim Procesding as a juryiess trial

2

<
-

5. As the rssult of Mr Yoon's claim procesding without 2 jury ths evidence of ail the

Xperts was taken jointly and precedad by the experts providing additional reports
commenting on the raports of the exparts on the othar side and then attending a

joint conference of the experts and the production of a joint report by the expsris.
One of the defendanis’ enginser's report comprised with atiachmanis 486 pagss.
}

14

w

This aspect of litigation was adyvariad to by Chisf Justice Glesson i his 2000 siale of the Judicaiire addrass

as follows:
m' is that in some respecis i isnot a

“One of the problems in measuring the perormance of ‘ihe jusiics sysis

systam ai ail, Lifigants, lawysrs, court edministrators, judges, and the sxscuiive govarment ali inffuencs the
tims and sxpenses nvolved in the process of liligation. Thelr interests ofien conflict, In civil liigation, Tor
sxarnple, plainiify and defandants, and their respeciive lawyers, do not bave common interests. Most
defendanis are brought bafore courts unwillingly, and some may see i as in their inferesis to maximiss the
expense and defay with which their opponents are confronied. Parsons who are accused of criminal ofighces
are not always anxious {o have 2 speedy trial. The process of litigation is not co-opsrative. This doas not
mean that it is chaotic, but i is unraalisiic 1o expect that it can bs maraged with a view o preducing an
ouicome satisfactory to everybody.

The most importani measure of the parformance of the court system is the extent to which the public have

confldence in its independence, integrity and impartiailty.”
Austrafian Law Journal March 2000 p153.

Unless for some reason the whole irial miscarrias and has to commence again.
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is produced problems and difficulties for Mr Yoon at both a praciical leve! and a

subu antive lavel.

At a praciical level

28, Mr Yoon and his wi
the necassities of lifa. They wsla notin a posmon to movtde any nﬂom, pay the
sxperts’™ and the prospects of racouping those disbursements in the avent that i
Yoon was succasstul in his claim was oozeﬂsiﬂify vears away. No expart withass in
the present aim osaherﬂ inwhich civil liigation is conductad is chaarua to wait
potaniially vears (o Fafd for days or wasks of work at some indeterminats fma
potentially vears away

30, This situation is particularly oporessive o the point of poteniially simply d a;lin»; a
plaintiff such as Mr Yoon, who had neithar f 1anuel resources nor a grani of legal
aid, from presenting his claim to a court (sae paragraph 15 ante)."”

31 Thus on the ons hand Mr Yoon was destitute and in dabt and inzapab !e _rf
borrowing monay cf receiving assistancs from the Legal Aid Commission of New
Souih Wales and on l cther hand the defendants were insured for 3 2 Dﬂﬂ 000
by the Lloyds of London insurarnc e syndicate XL Londan Markets L. Presumsb by
the English insurers wers able to deploy virt wally unfimited funds in fighting Mr
Yoon's claim througl the courts,

On the subsianiive jeval

32, Tha ak ing o:i 12 expert avidence joinidy and the prior procadures that this involvas
( of joint conferences and reporis upon repoiis efc) can slew and distart tha

i These expensss can ba quite subsiantal,

i s cases of Simon & Melenna v Hunter & Now n_fhfw Hi Healih Disivict (2013) NSWGCA 476 the

Flainiiis wera rsfusad a jury tial. These ware #ha claims of in mother and sisters of a Mr Rosa,

A Mr Peﬁigm\f«e hadl hean d gfrJ from the psychiairis ward of the Manning Bas & Hospdtal info the care of

Mr Bose for the purpocg of b mg drivan fo Paitigrove’s hiema in Vicioria. Petligrove had 2 n;s-ony of paranoid

itess that was known io the hospital but l‘otwhnsmndmc; this was madvqualely medicaisd piior fo discharge
and no waming of the resuling dangar was given o Mr Rosa. I the course of that | Ioumey Petiigreve had a

peychotic flare Up and strangled Mr Rose to death. The result of this was that Mr Rose’s mother and sisters

developend psychiairie ilinesses.

I the juryless frial that followsd the experis (comprising thres psychiatists on behalf of the Plaintii and é

psychiairisis on behalf of the Defendan i) reporied on each oiher's reports and confarred and produced a jo

report. This all occurred in 2011,

The Plainiffs’ expensss in resnect of the sxperis’ fees {or this exercise amountad io $19,115.80. Had the

Plainiiffs bsen granted a jury trial none of thess expenses would have been incurrad.

The expenses of all six payChlamS[S in the case glving evidence togsiher for both sides ware in Sxcess o 2
further §19,000. Had this baen a }ury iriat in alt probamf'y only some of ihese doctors would have given

evidance and those that did would have spent a far shorter fime in atiending couri io give their evidencs. Had

this occurred the total cost would have besn significanily less.

Foriunately tha Plainiiffs in those Droceedmgs had a grant of legal aid and the Legal Aid Commission met the

Plainiiifs sxpenses of these wo exercises,

18
a This of course does not say much for the present system.

Legal aid policy builetin no 8/12.
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lainiiffs expert evidence.® The poteniial sffect of this has haen outlined %v efiars

n
‘ot the anlt%h surgeons Dr Michael Saleh by letter dated 18 March 2008 and Dr
Robert Simonis d::tea 18 March 2008 copies of which are affachad.

These communications were "?Lfm ished in the course of procsadings in tha
3l

Supreme Court in the med e f;ge & claim of Harris v Ba/l “;;w e CA
2010/002491.

Thass communications are attachiment iV hare

in a frial batore a jury the evidence of the experts would have baen taken
separately and individually without intarruption or distraciion.

The history leading up to the 2001 amendmanis

o
L)

¢

h\l

Civil juries have existad in Naw South Walas geing back to 1844 in aar! v colonial

tiines,

‘...‘

i party o conmimaon law litigation was prima facia
& lodgad a requisition for jury and paid the Court

001 =
ha o

As at tha begiining of 24
if

oirial by jury

£l
i1
I3
i

=1
af

M
=k
&
:,f

[The present Court jury fae is a non-refundable 51,061 {&van though the odds of
being granied & jury are prese lv .:mr:uir zZaro) ;:wﬂvabfr»nnul% vith tha [0 dg;‘:‘ren%‘:
of the jury requisition arn !noir_ f motion seeking trial by jury. The jury requisition
and ihe nouce of l'iOt on is to he l dged within 56 days of the service of ‘the
Staternent of Claim.”"]

O 14 February 2001 a jury in the case of Hujd:? v fhc Trisfes:
Catholic Churcl awardad the Plaintiff damages of & 2,529,095.70. (
aside by the Court of Appeal on 31.10.01.)%

On 16 February 2001 a story in the Sydnay Merning Herald reporied as follows:

i

,\ on‘msman for the trusises of the Caiholic Church Archdiocese said legal advice was
being sought, but an appest was liksly.

nadow attomay-general, My Chris Harichar, said damages should bs set by a jud ga {
OD excessive paymesnis and fo snsurs consist ency. Caps should alse he sei, similar to
or Accidents Act,

-

‘Thers nesds {o be some lavel of contral,’ Mr Haricher said., “if & chuich gats a bill for 52.5
million, that's ths cost of 2 new school.”

The president of the NSW Law Somnty Mr Mick Meaghar, disagread. * would be sad fo s
jurtes go bescause | think thay can ofian be a reflection of what the community thinks the

13
19
20
21

Oiten depending simply on the personalities of the individual wiinesses.

In the rid-1960s i was $12 refundable if the case ssitled before a jury was ernpanalled,

Which will generally ba one or two years before any frial takes placa.

This was & school strapping case. In my view matters occurred in the preseniation of the Detendanis’ case in
the first trial that were received very poorly by the first jury and wers unlrk=iy to be replicated in any refrial. On
27 Mareh 2t the retrial & second jury brought in a verdict of $ 1,200,000 in favour of Hogan and this verdict
was paid by the Churciv's insurers without any appeal. :
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damagss should ha”

Mr Debus sald anv proposals to change iha role of jurias in civil maiters would nsad o b

discussed “widelv and thoreughly with the community’ (emphasis added)

“Thers are soms broad issues worth axamining,” he said.”

no discussion with the community in relation to jurias “widely

38, Theresiter thare was
and thoroughly” or at ali.

3%, On 6 November 2001 Mr Dabus wrote {0 ths Law Soclety and the Bar Council
sesking “confidential commenis™ on a bill that becames the Courts Legislation
Amendmeant (Civil Juries) Bill 2001, On 12 November 2001 the then Law Socisly
Chief Execuiive Officer wrots o Mr Dabus indicating the Law Sociely's opposition

10 the proposad biil,

0. Asimilar letter was sent by the Bar Council which also wrote opposing the

A

measura,

1. On 27 November 2001 Mr Debus issued 3 hackground paper to the mambers of

the Labor Caucus comprising one page. It is heliavad that this was tha first
knowladge that the Labor Caucus had had of the matter and was the first oubiic

unvailing of the bil

42, On 28 Novernber 2001 the bill was infroducad into Pariamant by Mr Dabus and
givan iie second reading and the debate waz than adjournad (see paragraph 4
anie).

43, On 6 December 2001 the debats resumad in the Assembly:

Mr Harteher, the Shadow Atiorney-General in not opposing the Bill said as follows:

in the history of development of the commion law the mls of the jury iz ong of enormous
significance and datss back even earliar than the Norman Conqusst, which revolutionizad
England and the English legal systar. 1 is not incumbant onus today o deizil the history of
Juries. This bill does not abalish juries i civil jurisdictions. It sirply requires thet thers he =
special nesd bafors a jury can be empanalled in & civil matier

A Jury acts as the community pansl, taken =4 rendorm, 1o ensure that the community
pariicipatas in the jusfics systam. A jury ensurss fhei the justice system raflacis as far as
possible the pravailing visws of the comimunity as io what is reasonabls and what is
uarsasonable. The Coelifion’s position is not andorsad by the New Souih Walss Law
Soclety; nor is it endorssd by members of the Maw Sauth Walss bar who have been in

22 Mr Debus In his speech to the Assembly on 8.12.01 said:

“I should mention thet earfier this year | wrote io the Chisf Justics, the Chief Judge of the Disirict Court,

the Law Soclely and ihs Bar Associziion about thess proposed amendmenis. indsed, | provided each
ihose heads of jurisdiction and the professional organisaiions with & copy of the bill once it had been
prepared, in order that they might commeni upon ii. The Law Soclety and ihe Bar Association have
raissd concerns about reducing the role of civil juries. The Bar Association has argued thai the
atiainment of quicker and cheaper adjudication of disputes could ba enhanced by mors, not [ess,
iraquent uss of juries. It has argued that sensible advyocates will not rigk frying a jury's patiencs by
needlessly wasting time. it has argued thai cass management techniques should make use of ihis_
capacity to combine an advocaie’s brevity and the jury's rapid, and viriually inscrutable, decisions.”

(Hansard volume p11)
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cortact with us ...” (Hansard records page 6:1-})
He was followsd by Mr Lynch the mambar for Liverpool who said as follows:
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My fsar is that if thoss criteria are not st out, wit that is curranti
on senior judicial officers to gst through lists, it will bs only too sasy icai
jury to be rejected by list judges just to spaad things up. i that ware
Justics woulkd not e di ave bean oo optimistic about wha
ths end result is indsed that oivil jury Hrisle ars abalished by this legislation, | will abvi
the

happy to have i revisited. That is not, as | undersiand what the Atie sy says. th

1

to happs

!
Rill. Fwould have considarable concemns if that wers the aim. As | say, that is not what | {

T
nifor tha situation,

i

s infended and | assuma that the Attorney and his depariment will m

- a0 pot think this lagiskation is about abolishing civil Jurkes. If it was aboui doing that
! .

rs. That would obviousiy
P

acions. [
e N

—t {7
ey
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0
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b
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o
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bi1}]

n, | belisve
| think this bill does, and

that

ftion allovws anyens

i
CEn

. 3.
eoimplgtaly across the bhoard, there would be a fof mare OPROsiton o ftihan there currsntly

(Hansard records pags 10:V 82 page 11 0
Mr Debus’ responsa o these remarks is set aui in paragraph 4 anis.

On 13 December 2002 the bill was given a second reading speech in the

H

{4

3

e inte

Legislative Council tha then Indspsndsni Mrs Sham Ho proposed amendiments
e

replacing the term “special need” with the formulation 2sts of justica

require a trial by jury in the proceedings” *

Mrs Shaim Ho said as follows (Hansard records page 16:L-7)

I & pleased that this bill doss not abalish the use of jurtes in ail civit actions. If it did, | can
sure honourable mambers that [ would not suppari it. | firmly beliave that thers will always

a5
be certain casss or circumstances in which a jury trial is necessary and appropriate. The bill

recogiises that fact by allowing a cowrt to ordar a Jury trial i the court is satisfied that
& spscial nead for one. 1 am alarmad that the bill provides no indication of the sorts o
that might constifute a spacial nezd. While | appraciate that it is reasonable to assum
wheiher a special nesd sxisis wili depend on the individual circumsiancss of the cas
fact remains that the term “special nesd” is nof 2 judicially racognisad ferm.

ih
i

1

To my mind a much broadar, fairer and more ceriain fest for detsrmining whether & jury

in & civil action should be ordered is whan a court is saiisfied that a jury is required “in
Inwsrests of justica”. The phrass “in the inierests of justice” is a judicially recognisad tarra wit
which ail couris would be familiar. It was referred io by Chief Justice Nicholson in 1889 In the

(LRI

+

friz
i

e I8
S35

tha

w

-

i

ol
&

i
1

oo

D

ramily Court case of Chapman v Jansen and more recenily by His Honour Justice O'Kesfs
In O'Hare v Direcior of Public Prosecutions, which was handed down in the Suprerne Court

last year.

For those reasons | foreshadow that | wiil move an arnendrment in Committee {o provide that
& court may order a jury frial in a civil action if the court is satisfied that a jury is required in

To many fay people this change of words may seerm (0 be a matier of semaniics,
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iha interests of justice. [ will furthar explain in Commitiae that fhat amendmeant is supporiad
by both the Law Socisty and the Bar Association — and | baliave also by the Govearnmant, It
will provide greater clarity and certainty as o when a jury trial will be granted by g court

without interfering with the axarcise of judicial discretion.” femphasis added)™

moving these amendments Mrs Sham-Ho stated (Hansard records page 25:C-

1=
£

.
ha = ralHy
0 placs on the record tha rezson for thess amand:
for that rasson

Mrs Sham-Ho want on to move thosa proposad amendmenis (at 4:112am) and
those amendments ware not opposad by the Govarnment or the Opposition
(Hansard records p25).

t6.  In relation to the measures foreshadowad by Mr Dalus as set out in pat draph

anta:

(&) itis not at this ime known to us whather Mr Dsbus as foreshadowed ever
wrote 1o Chief Justice Spigafiman or Chief Judge Blanch;

(b} itwould appear that practice notes ware naver jssuad by tha Suprame Court
or the District Court as foreshadowed;™

(¢)  there do not appear to ba any court racords of any menitering of the effact o
tha change in lagislation:™

(<) ithsere are no records that we hs
he whole maasure as refeirec

=y

[NE=2

47, Mr Dabus continuad to be Atiornay Gansral uniil March 2007,

It would seem probable that no ons in the Parliamesrit in 2001 anticipated the
interpreiation that would be placed on the words “hs interesis of jusiice requirs a
trial by jury in the proceadings” by Justice Mason in the Court of Appeal in

Maioubra Rugby Leaguia Fooiball Ciub Inc v Malo & anor 2007 69 NSWLR 495,

o
o]

In his judgment Mason P siated as follows (59 NSWLR 496 at 0pol1, 502):

“There s, in my view, a subtls but significant distinction behwasn circumsiancas “warraning”
a courss of action and circumstances “raquiring” it. | am not suggssiing that the application
for jury irial must show ineluctable nscessity, but the statutory language of “raquire”
connotes that which is obligatory, not that which is authorised. To spaak of something bsing
“wairanted” smacks of the letier without ihe added stricturs of the former,

We suspect that some confusion has crept inio the quesiion of what was or was not supporied by the Bar
Courncl and the Law Society and it is our understanding that the Bar Courcil and most probably also the Law
Sociaty indeed opposed the bill both in the original form proposed by Mr Debus and as changed by the
5 amendments moved in the Legislative Council by Mrs Sham-Ho.

This has been confirmed o us in rsfation to the District Court but we do not yet have confirmation of this from
the Supreme Court.
This also has been confirmed to us in relation to the District Court but again we do not yat have confirmation
of this from the Supreme Court.

28
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Tha standar "Hequneci by 885{2){(b) is high and absaluts, namely that the ji
satisfied that the inferests of juwic—e require trial by jury in the lhstant procsadi q

48. The reason or justification offered on bshalf of the Carr Governiment by Mr Dabus
the assertion that “jury irials can be mors cosLiy and tims

for the 2001 bill was g
consuming than trials bafore & judge alone™’, That proposmo*a aid not ’;‘f\c into
account the far highar likelihcod of s “L.mc,:':z in 2 case listad 1o ba triad bafora g
jury than in a jurvless cass. =

The proposition advancad by Mi Debus was pu Diicly
bill was b—"-" ore he Fartiament in 2001) by Mr Justice Priestlay on the occasion o
the judga’s retiremeant from th New Souih Walss Suprems Court. Justice
Priestiey’s remaiks ware as follows:
“The raason always given in support of this trend is that it is cheapar and mare efficiant to do
328 the main

away with juriss. Evan if this ba so, of which | am not convinced. fhe reason mis

point of uries: the spreading of power within the community,
agal power ks, the haalthier { ssams o me o ba.
the wrong way without baing abls to do anvihing aboug

ﬂ.l

Tha mers widely sprasd the exerc
Howsavar, [slaply wateh § cf:rend

[ RV
D

M Iuv

it

z Hansard records p4:$-7, backgraund paper to the Labor Caucus 27.11.01 (para 41 anie).

® Kelly affidavit attachiment il para 43 referred to in Hansard records PE:M-R, paper by Associate Judge
Harrison referred fo by Mr M Semrmier SC at Hansard recores P7:T-W, position of the Bar Council as

_ outlined 1 the Parliament by Mr Debus (fooinoia 22 ante).

A Clied by Dr Chesterfield-Evans MLC af Hansard records PEZ:D-F,
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Sumimary

50. The 2001 amendmenis (as interpreted in the courts) have lad 1o the de facio end
of civil jury trials in New Souin Wales. No one has since been abla o obiain g civil
jury trial in respect of an action commenced on or after 18 January 2002.

[y
—,
=
(4]
1
[

22, The 2001 amenamenis havs deprived an accident viatim of accass io tha diraci,
cuick and refativaly fina! procadurs of a jury fial

A -
A S B U
~F —~— PO R e e

.................................

T D Kelly
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AFFIDAVIT OF JOSHUA JAMES CLARKE
DATED 8 APRIL 2014

I
{COURT DETAILS

-

Court
Division
List

=t

Registry
Case number

Suprame Court of Naw South Walas
Common Law

Common Law Genaral List

Sydnay

2012/00147790

l
| ITLE OF PROCEEDINGS

-

Plainiif

First defendant
Number of defarndanis

YEO MOOHN YOON

YOUNG PIL i
5

E’MNG DETAILS

Filed for
Legal representative

Legal represeniative referaince
Contact name and telephone

Contact emajl

177941061498

Yeo Moon Yoon, plaintiff

Timothy Denis Kelly
TD Kelly & Cao

PCN: 3243 NSW  Rer TDK:eg: 107704
Grant Scott Waitson Tet, 02 9267 7003
grani@icdkellyanco.com
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Namea: Joshua James Clarke

Addiasa: Lv 13, 99 Bathurst Sirest. Svdnsy NSW 2000

Occupation:  Solicitor
Dafe: 3 April 2014

FT.D. Kelly & Co (the solicitors far the Plaintif) 2nd am

1. Fam g solicitor in the amploy of
working on this matier jointly with Timothy Denis Kelly and Grant Scott Watson.

2 I have made searches of Caselaw.nsw.gov.au and Ausili to obtain details of available
personat injury principal judgmenis delivered in the Common Law Division of the Court
in juryless irals in the vears 2012 and 2013"

3 ['have excluded cases which wera run by unrepresented litigants (liigants in parson).

4 [ have locatad 32 principal judgments in respect of 2012 and 21 principal judgments in
respect of 2013, Annexed hersto and marked with the laiter “A” | s spreadshest in
respect of the 2012 cases and amnaxed hereto and marked with the lsfiar “57 is
spreadshaat in respect of the 2013 casas.

These spreadsheets detail in respect of sach of these cases the citation and case name
of such case and the hearing dates on which such case was heard by the court. The

schedules then go on fo calculate the fime betwean the fast heg aring daie in the case and

the dalivery of the decision by the trial judgs.

It is my belief that these schedules contain efther all or fearly all of the total numbar of

such judgmenis delivered in that category in those years”,

3. In respect of the year of 2012 the averags period between the last hearing daie and the

delivery of the reserved judgrent was 187 days or 26.7 weeks. This ranged from 731

days (104 weeks) (case number 9) and 595 days (85 weeks) (case number 6) to 8 days (1

week) {case numbsr 9). =

of iori casss commenced in ihie Suprems
ie and aiso browsing by subject. The
judareents and the Suprerne Court

o] Iy searches to Isolzle personal injury

' Searches undesiaken on Caselaw.nsw.gov.au involved searches for pringipal Judng
Court of NSW. This includad using the sdvanced search @ function on the Caselaw webs]
advanced search of Casslew invelved narrowing the search parametars fo year, prindi
jurisdiciion. { have then reviewsd sach case that f nas appeared in the resuffs 2t f’i titng

rmatiers, /
i
////::' -

Deponant oo Vifiingss
2.

107794\061496

S,
m%
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.,

12.

& petiod between the last hearing date and the

in respaci of the year 2013 the avarag
from a high of 573 days

judgment was 159 days or 25 weeks. This ranges

delivary of ju
case aumper 19) 10 a low of 1 day (case numbar 2).

marked respeciively ‘C* and “D” ars table

a
A7 and "B that had haaring days of or in excess of 7 days.

will b ssen in 2012 there were 10 such casss and the avarage tims betwaen the last
hearing day and defivery of the reserved judgmant was 484 wseks. Of these casas
sight ullimately resulied in 2 verdict for the Plainiiff and two resultad in a verdict for the

Dafendant.”

if one axcludes case number 32 from this calculation the avarage number of davs

the date of the resefved judgment of the remaining 9
)

al

bstween the last haaring day and

czzes is just short of one vear (359.9 days or 51.4 waeks

Lt

in respect of the year 2013 (Annexure “D") there were 12 such cases with hearings of 7

days or more and the average time betwesn the last hearing day and the delivery date

of the reserved judgment was 31.2 wesks. Of thess cases 9 resulied in a verdict for the

Plaintiif and 3 resulted in a verdict for the Defendant,

t have also prepared schadules for 2012 and 2013 in raspact of judgments deflivered by

the Court of Appeal in years 2012 and 2013 in matters litigated in the Coramon Law
¥ parsonal injury damages, calc:uiai'ing the pericd between the

Division in respect of
decizion of the court below znd ihe decision of the Court of Appeal. Annexed hersio

nd marked "7 is a copy of the 2012 schedule and annexed herato and marked “F” is
copy of the 2013 schedule,
I have also excludad from these lists all cases involving unrepresented litigants,

The 2012 schedule comprises 13 casss. Of these 13 cases the appeel was dismissed i

& cases and the original judgment was cvariurnad or alisred in paft, in the remaining 5
The average period between the judgrr:eni in the Cormimon Law Division and the

ys (64 weeks). This ranges from a high of 6844
low of 271 days (39 wesks) (case number 5).

cases.
Court of Appeal judgment was 44
days (92 waeks) (case number .:-) iog

The 2013 schedule comprises 13 cases. Of thase casas tha zppsal was dismizssed N 6

cases and the origingl judgment was ovariumned or altered in pai

casss. The average period beiwesn the judgmsnt in the court below and the judgmert

it in the remaining 7

® A case is lisigclin.
aggingberEast one of the named Defendanis.

Ui where the Plainiif has succesded

i and succseding paragranhs In this Afidavit a verdict & i the Plaigl

%

/L

—t

e

Deponent

-
Vifiiness

1077241061486




of the Couit of Appeal was 537 days (77 weeks). This ranges from a high of 839 days

(120 weeks) (case number 3) to a low of 118 days (17 wasks) (case number 2).

SWORN at =
_‘:'«——‘"2,,2;‘:’;:*3

Slgnature of deponant

Joshua James Clarke

) i , L
Name of withess Q‘to&”\" L*JC%" So o~ e e

L1l
if}

Addrass of wiins:

. ., S TR T
Capacity of wiinass Sdiedec
Hstios efthe pesss / Solickor / Bardetans Car

owing matiars concarning the person who made this affidavit (the deponent):

And ag 2 wiiness, 1 catify the foll
1 #1eaw the face of the deponent.
2 # 1 ave known the deponent for at leas
i / f
I !:‘nﬂﬁ’:mﬂoifj cley
/ ?f

TG g 1 ma et e - 4 {
Signsiure of withess LA B e o

L ez s TR 2 . - PR - . . N N N .

"tdeniification documenis” include current driver licence, proof of age card, Medicare card, credit card, Cenirelini pension card,
Veierans Afairs enfitlarment card, siudent identity card, citizenship cerifiicate, birth ceriificate, passport or see Ozths Requlation
2011 or JP Ruling 003 - Confirming identity for HSW statiory declarstions and afiidaviis, footnote 3.
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s H Sham He
102 Prahran Avenue
DAVIDSON NSW 2085

o

TDRely & Cao

Level 13

00 Bathurst Sireet
YDNEY NSW 2000

Dear Mr Kellv.

Further to our telephone conversaton of this morning | write 10 advise as follows:

1My proposed amendments replacing the words “there s o g
irial by jury in the pro.cccdinus"' with the words “he nierests ¢
a trial by jury in the procecdi
i
AJ1

eligible or potentially eligib

<

it. I intended “the Inferests of justice require 2 frial b\' Jury” o mean sboply

that the intercsis of justice 'mmm{u.{ or justified a jury tial.

Legislative Council when the amendments were passed,

Clhad ) Toreseen the interpretazion that Mason P ater placed upon these
mmls twhich was coertainly not my intention) T woeuld never have proposec

the amendments.

4. Had T known that this legislation would eflect the de facto abolition of civil
jury triais in New South Wales [ would have voted against the Bill both i
original form as in rod'lccd and s amended by the amendments proposed by

me in the Legislative Couneil.

5. Tam of ihe view thai the Courts ng lation Amendment (Crvil Juries) Act

as ;nterpremd by Mason P does nor reffect the intention of the Parliament that

enacted that legislation.

6. I am now of the view that the Courts Legislation Amendment (Civil fury)

Act No.124 of 2001 should be re aied.

Yours farthfully,

Tl s i

Helen Sham Ho

January. 2013

recial need fora
e [ justice require
ings” was intended to expand the eaiegory of

¢ claimants secking a jury il and not to contract

it i my belief that this was the inferpretation piaced oo these words by the

1£J



Gerroa Chambers

11 Pari Road
GERROA NSW 2534
Tel:  (02) 4464 3463
Fax: (02) 4464 3462
P.0O. Box 4061
GERROA NSW 2534

Frederick Jordan Chambers T
also Grd Floor, 53 Martin Place
SYDNEY NSW 2000
Tel © (02) 9229 7301
ianbarkerac@bigpond.com Fax: (02) 94102673

please reply to:  Gerroa DX: 430 SYDNEY

8 December 2014

Ms Jane Needham SC

President

NSW Bar Association

174 Phillip

Street

(_ SYDNEY NSW 2000

¢.c. Philip Selth

Dear Jane

Fam writing to request the Bar Council to sponsor or support legislation to reinstate the

right to trial by jury in civil cases in the Supreme Court and District Court. My proposal is

that the provisions of the Courts Legislation Amendment (Civil Juries) Act No. 124 of 2001

. restricting civil jury trials in the Supreme Court and the District Court be repealed, and the

law in force before those amendments be reinstated.

Criminal trials and defamation proceedin gs aside, what remains of civil jury trials is found

in 5.85 of the above Act. It reads as follows:

“Trial without jury unless jury required in interests of justice

(D

@)

Proceedings in any Division are to be tried without a Jury, unless the Court

orders otherwise,

The Court may make an order under subsection (1) that proceedings are to be

tried with a jury ift

liability limited by a scheme approved under Professional Standards legislation



o]

(2) any party to the proceedings:

(i) files arequisition for trial with a jury, and

(i1) pays the fee prescribed by the regulations made under section 130, and
() the Court is satisfied rhat the interests of justice require a trial by jury in

the proceedings.”
(And see Districr Court et .76A.)

Itis a matter of legislative curiosity that Parliament saw fif to retain Jury trials in

defamation cases by enacting 5.21 of the Defamation Act.

As to other civil cases .85 purports on its face to preserve trial by jury. In practice
however subsection 85(2)(b), as interpreted by the Court of Appeal in Maroubra Rugby
League Foorball Club Inc v Malco & Anor (2007) NSWCA 39, BC2007015 10, creates a
barrier more or less impenetrable, In the decision appealed against, Simpson J adopted the
reasoning of Hall I in Adir v The Council of Trinity Grammar School (2005) NSWSC 35
at [19] that “The application of 5.85 (2)(b) does involve an evaluation as to whether the
proceedings raise questions that ought to be resolved by a Jury employing the common

sense and values of the average jury person.”
Her Honour went on to say at [20]:

“The legislature did not intend entirely to preclude jury trials in civil cases.
If that had been its intention there would have been no call for the enactment
of subs(2). The power conferred by subs(2) is a real one, with real conient,
intended to be used in appropriate cases. The availability of jury trial in
appropriate circumstances is not illusory, and the power conferred upon the
court is not to be interpreted as illusory. It would be erroneous to treat the
section as though (whether by reason of the use of the word “require” or
otherwise) there are no, or virtual ly no, circumstances in which an order
would be appropriate. In other words, the section must be approached and
construed on the basis that it was genuinely intended that there would arise
some cases in which the presumption otherwise enacted by s.85(1), for trial

of civil proceedings without a jury, is to be overridden.”



L)

The Cowrt of Appeal rejected the reasening of Hall J and Simpson J, applying a much
stricter test to the meaning of “the interests of Justice require™ holding in effect that the

concept refers to consideration going beyond the private interests of the parties.

The High Court refused special leave to the plaintiff. Whether or not the decision in
Maroubra Rugby Club was correct, the ri ght to trial by jury in civil cases has been virtually

extinguished.

The issue does not invite a comparison between the respective abilities of juries and judges
to determine questions of fact. Clearly, the Parliament has confidence in both, or it would
not have retained juries in defamation trials. The issues are why the conmununity was
deprived of an ancient right which enured (o the public good, and whether restoration of
Jury trials would be consistent with the ends of justice. I acknowledge the impracticability
of including motor accident cases in this submission, because of the complex legal and

administrative structure which now surrounds them.

The abolition of civil jury trials has happened incrementally and, it would seem, largely

because of misconceptions on the part of our legislators.

The erosion of civil jury trials beganin 1965 as a consequence of a paper by the late
Justice Gordon Wallace which contended that jury trials were an impediment to a speedy
system of trying and disposing of cases. The paper was published in the AL/ (1961) 35
ALJ 124. Between 1965 and 2001 the right to civil trial by jury survived various
legislative attacks, largely founded on the notion that jury trials were productive of undue
delay. Parties wanting a j ury had to apply and the calling of jurors became discretionary,

but the right largely remained until 2001

The chronology is examined in my book, “Sorely Tried Democracy and Trial by Jury in
New South Wales” (Francis Forbes lecture 2002). The proposed changes in 1965 and
subsequently were opposed by the Bar Association. See, for example, a 50 page article
“Your right to a jury trial” compiled largely by the late Harold Glass QC (later a judge of

appeal) for the Bar Association.
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After the Maroubra Foorball League case lawyers more or less gave up on
applications for civil juries. I have not seen any considered rational statement supporting

the 2001 Act and I have no reason to suppose that the views of the majority of present

barristers would differ significantly from views held in previous years.

Leaving aside principles of interpretation, it seems clear from Hansard that in passing the
2001 bill Parliament did not intend the legislation to have the far reaching consequence

that jury trials would be virtually abolished.

The following are some extracts from the second reading speech of the Attorney General

Mr Debus in support of a bill which proposed the introduction of a “special needs™ test:

These amendments are not intended to abolish cjvil Jjuries. The Government
recognises that it is appropriate to have some matters determined by a jury.
However, it is intended that these amendments will restrict the use of ¢ivil
Juries to those cases where a special need is demonstrated. Jury trials can
raise particular issues for the court system and the public. Parties should not
be able to requisition a jury trial simply for tactical advantage. Rather they
should only be able to requisition a jury if there is a special need for ajury in

their particular case.

The bill is not prescriptive about the special need that must be shown
because it is intended that each case will be considered on its merits. Once
the bill is enacted, [ will write to the Chief Justice and the Chjef J udge
suggesting that they issue an appropriate practice direction about the matters
the court would consider when deciding that a special need exists. What
constitutes a special need will depend very much on the particular
circumstances of each case. It js likely that juries will be employed in, for
example, civil actions where there may be questions of fraud or even major

issues of credibility involving either the plaintiff or the defendant. (Hansard

28/11/2001.)
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In later debate Mr Debus said:

T'assure my colleague the honourable member for Liverpooi that I certainly
do not intend that this legislation should in any way lead to the virtual
abolition of ¢ivil juries and I assure him that it would always be my intention
that the effects of the bill should continue to be monitored. If its effects

were In anyway substantially different to those that we now propose, we
would revisit the whole measure. As 1 said in my second reading speech,
this bill does not abolish civil juries. Rather, it seeks fo strike a balance
between the various competing priorities and to simplify the law with respect

to civil juries. (Fansard 6/12/2001.)

In the Legislative Council the Bill was amended on the motion of the Hon Helen Sham-Ho

to substitute “in the interests of justice™ for “special need”. Amongst other things she said:

['am pleased this bill does not abolish the use of juries in all civil actions. If
it did [ can assure honourable members | would not support it. (Hansard

13/12/2001.)

The above are brief extracts from relatively lengthy debates,

Would the restoration of jury trials be consistent with the ends of justice? Experience has
shown that the notion that jury trials cause unnecessary delays is a fallacy. In fact it is
apparent from many judgments by Judges alone in the Supreme Court that Jjury trials would
have been dealt with and disposed of far more quickly. The following are statistics
compiled for the purposes of a recent unsuccessful application for a jury trial in the

Supreme Court:

YEAR AVERAGE DAYS TO
RESERVED JUDGMENT
2012 187 days
2013 159 days

The average for 2012 included a delay in a personal injury case of 595 days. The average

for 2013 included a delay in one case of 573 days.

11
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The 2001 Act was originally intended to restrict the right of jury trials, but not with the

impediment that now exists.

As we have seen, the Act as passed makes no reference to “special need” and the Court of
Appeal judgment in Maroubra Foorball Club Inc makes it virtually impossible to secure an

order requiring trial by jury.

Some may argue that juries might be prone to award excessive damages. This is a myth,
well known. to defendant’s counsel, who before 2011 often sought trial by jury. In 1993
the NSW Law Reform Commission noted that “available empirical evidence su ggests that
awards of damages by juries are not generally excessive” ! and the record for huge
damages in a personal injury case was established, and confinues to be held. by judge

alone: (Norris v Blake (No.2) 1977 41 NSWLR 49,

One obstacle to this application might be that some barristers in 2014 have never seen a
civil trial by jury and are strangers to the process but the retention of Jjury trials in

defamation cases and constant eriminal trials serve to keep the issue alive.
In the paper prepared by the Bar Association in 1965 it was said:

“The question is whether our legal system should be ‘reformed’ by
the substantial abolition of trial by jury in the Supreme Court of
NSW. Itis our belief that none of the profound social changes of
our times has in any way undermined the importance and value of
trial by jury to the community and the litigant. If anything, its
value as a civic right and democratic safeguard has increased as the
structure of modern society has grown more complex. It and the
franchise provide the best insurance the citizen can have against the

undue encroachment of power.”

'NSW Law Reform Commission Discussion Paper 32, Defamation August 1993 p.69
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On 21/10/2011 Tom Molomby SC wrote a paper about the respective delays in
trials by judges and jurors in defamation cases, dealing with the complexities of
defamation trials. His view was jury trials are longer but he does not take account of the

present lengthy delays in NSW in judge alone trials. It is of limited significance in the

present context,
As I said in the Francis Forbes lecture:

The legal profession strongly opposed the legislation. See, for example, the
remark by the Law Society of New South Wales and Peter Semmler QC
quoted by Mr Hatcher during the debate (LA Hansard, 6 Dec. 2001, pp.19796
= 19797) and the attorney general’s advice to the house that the Bar
Association has argued that the attainment of quicker and cheaper adjudication
of disputes could be enhanced by more, not less, frequent use of juries. It has
argued that sensible advocates will nof risk trying a jury’s patience by
needlessly wasting time. 1t has argued that case management techniques
should make use of this capacity to combine an advocate’s brevity and the

Jjury’s rapid, and virtually inscrutable decisions: LA Hansard, 6 Dec. 2001,

p.19800.

Jury trials served the critically mportant fanction of enabling people outside the legal
system and other arms of government to take a direct part in the functioning of
government. Isuggest this factor is becoming increasingly important as we become

engulfed by the secret workings of secret tribunals secretly run by faceless people holding

high office.

As the Bar Association said in 1965, of the jury system, “It and the franchise provide the
best insurance the citizen can have against the undue encroachment of power”. Those

words are more significant today than in 1963,

Yours sincerely

Ian Barker QC
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From: Ian Barker QC [mailto:ianbarkergc@bignond.com]
Sent: Monday, 5 January 2015 12:58 PM

To: Philip Selth

Cc: Alastair McConnachie

Subject: CIVIL JURIES

Philip Selth

c.c. Alastair McConnachie

Dear Philip

CIVIL JURIES

I refer to my submission of 8 December to the President. In considering my
submission could the Council please take account of the paper by the Hon A M
Gleeson AC QC published in Bar News Winter 2013 33, particularly at 34 and

35. See attached from page 34:

This rule of appellate practice had its origin in the Privy Council more than a
century ago. but it is worth noting that the opportunity for attempted reversals
of findings of fact has been magnified in recent times by the virtual
disappearance of trial by jury in civil cases. The {inality that attended jury
verdicts is an aspect of civil litigation that is probably unknown to many
modern practitioners but it was a very important feature of the legal landscape
in the past. If a civil jury were properly instructed, and there had been no
other irregularity in the conduct of the trial, then the jury’s verdict being
inscrutable, was for practical purposes immune from appellate interference
unless it could be shown to be perverse. The bar for appellate review was set

high.

The abolition of most forms of civil jury trial has diminished the practical
Jinality of the trial process. The trial has now become a hearing at first
instance with an implied promise of more to come until one part or the other

has exhausted its available resources or its avenues of appeal.

When trial is by jury, it is important to win at first instance. The abolition of
most forms of civil jury trial has diminished the practical finality of the trial

process. The trial has now become a hearing at first instance, with an implied



promise of more to come until one party or the other has exhausted its

available resources or its avenues of appeal,

It is clear that parliament did not contemplate the virtual disappearance of trial by jury
in civil cases, and s.85 of the Supreme Court Act has had a profound effect on the

length and finality of litigation.

Yours sincerely

Ian Barker

Alastair McConnachie
Deputy Executive Direcior

T  {02) 9232 4055

W wwaw.nswhbar asn.au

il e
b o

BEW BOUTH WALES

BAR ASSOCIATION

Privacy and confidenifality notice

This e-maif (including any attachments) s intended for the named addresses only and is confidensial. It may
ha subject {o & claim of legal professional privilege. As such. the information in it and its aliachments may not
be used or disclosed except for the purpose for which i has been sent if you have received this message in
error, please conlact the sender immediately by return e-mail or by telephone on 02 8232 4055, and delete i
from your sysiem.



Fith Floor - 5i. James’ Hall
169 Phillip Street - Sydney - lew Sonth Wales

Jane Needham SC
President
The New South Wales Bar Association 23" February 2015

Dear President

I agree with lan Barker QC that the Bar Council should agitate for legislation to expand
the use of civil juries. A long time ago, another one of our predecessors (Michael
Slattery QC) and I tried in vain to interest various politicians in the same idea. [ would
not wish to embarrass Justice Slattery by enquiring whether he still helds those views —
but I venture to guess that he does. Certainly, the years since the discussions Michael
and I had, have done nothing to reduce my regret that New South Wales wrongly
decided to treat civil juries as outdated and inefficient.

In my opimion, they are neither. Their likely influence on advocacy, courtroom
paperwork and restrictions on appellate challenge combine to cast great doubt on the
misguided modernism that has virtually eliminated civil juries in this State.

Another one of our predecessors, the Hon A M Gleeson AC as he now is, delivered
characteristically pointed remarks concerning the diminution of the practical finality of
the trial process by the abolition of most forms of civil jury trial, in his Byers Lecture.

Notwithstanding my appellate practice, or perhaps because of it, [ see great merit in the
Bar Council considering this project. It is a more promising direction for genuine
improvement in civil litigation than any other I know. 1 would regard apprehended
resistance from some quarters of the judiciary as more a reason for the Bar to pursue
such reform, than to let this error of history to continue.

More than a dozen years ago, one of your predecessors supplied a preface to lan
Barker’s splendid book Sorely Tried: Democracy and Trial by Jury in New South
Wales. 1 find myself quite unable to improve the way he put it. For your convenience, I
attach a copy.

But seriously, I do hope that Jan’s request to you and your colleagues on Bar Council
will be carefully considered, and that this reform proposal may be part of your
programme to improve the adminisiration of justice,

Regards
Yours sincegely

Bret Walker

Copy: Ian Barker QC

Telephone 8257 2527 Fax 9281 1974 D 181 Posicade 2000
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Jeremyv G{}I’iﬁh’ &C Denman Chambers

Level 7

185 Elzabeth Street

SYDNEY N5 2080

NX 185

gormly gdenmanchambers.com.au
Tel: (02} 9264-689%

Fax: (02) 9264-5541

19 February 2015.

The President
NSW Bar Council

Dear President and Council Members

Access to Civil Juries

Iwrite to urge Bar Counci] support for the proposal that [an Barker QC and others
are raising for the removal of the clogs on access to eivil juries.

Civil juries need to be re-introduced. The reasons I offer are as follows;

1.

The use of a jury is and was always correctly seen as a fundamental
component of our system of justice. It keeps the justice system in touch with
the community and its values, It kept the community actively involved in the
justice system.

The criminal justice system is adequate proof of the viability of a system of
justice that does not require for its operation, the provision of judicial reasons
for its acceptance. In the sound focus on the development of administrative
Jaw we have accidentally but wrongly come to believe that the provision of
reasons is the essence of justice.

Time is not saved by the removal of juries from the civil justice systent. The
Jength of civil jury trials which were routinely between a few davs and 4 weeks
were seen at the time as “too long”. The modern metheds of non-jury trial
with the close eruphasis on the giving of reasons and providing evidence and
material to support them, are now just as long. Jury trials are likely to be both
quicker and shorter.

Jury trials provide a result that is more or less immediaie. The development of
the obligation on judges to give demanding reasoned jodgments, especially in
routine cases, has over-ridden other equally important qualities of a good
Justice system such as finality, clear determination and the avoidarnce of
encroaching “legalism”. The latter factor in particular so burdens the judiciary,
createsa culture of legal flux or uneertainty and separates the community
from the judicial system.

Liebifin fnited fva scheme appveved rdes Profesionad Stemshernds Legistition
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Jury trials have the effect of preserving the principle of open justice by
preserving orality. Jury trials focus on the facts. The modern case managed
trial emphasises the law, Both are necessary components but the community
accepts the law as stated by the judge. It is the facts that 2 jury decides and it is
those issues that the community follows in a trial. They cannot do so in a case
managed trial. The reduction of orality in the legal system has led to the
anomaly of the so called “written” hearing. Written advocacy has its role but
not at trial level in routine cases. The concept of an open hearing or a public
court only works if those in the public gallerv can understand what is
happening in the court room. The loss through case management of public
narrative and the use of written advocacy has helped to empty the public
galleries of common law courtrooms except in the most unusual of cases, The
use of the jury resolves that problem.

An associated benefit of the civil jury trial is the lower cost to the parties of a
jury hearing by avoidance of written advocacy, Putting argument in writing
changes the argument. Written argument requires a level of presentation,
precision and justification that exceeds the oral approach 1o a significant
degree. It can take hours of work by a number of people out of court to
produce a document that answers a judge’s question. The oral, on the spot
answer, in aceordance with the oral process may be less detailed, less polished
but usually just as effective and far quicker and cheaper. An oral addressto a
jury oceurs on the spot with at most a day or a night or perhaps a weekend to
prepare. 1f does not allow for book-length, written submissions produced at
great cost and designed to assist a judge to give reasons that will withstand the
uncertainties of appeal. Orality works in eriminal trials swhere deprivation of
liberty is at issue and the stakes could not be higher.

The finalify of the jury trial will reduce the immense burden on the appellate
courts. Appellate courts are reluctant to interfere with Jjury decisions.

The essentially oral nature of the jury trial is consistent with the nature,
history and skills of the Bar. The advent of the “written hearing” has broughi
into the advocacy field approaches inconsistent with the disciplined reasoning
of the courts and the oral Bar. Written submissions have been intiu ding into
the oral work of the Bar. They are producing scholarly or detailed or listorjcal
or arcane approaches to Jegal arguraent that have massively increased cost,
caused delay and above all have imposed a burden on judgment writing.
Those approaches are becoming inconsistent with fundamental requirements
of a good justice systemn; namely, quick and final. Often these written
submissions are not coming from the Bar,

For well over a decade judges in Australian superior courts have been
complaining, as an adjunct to the development of case management, about the
prolix oral address to which they are obliged o listen, as well as ineffective and
profonged eross examination, and a failure by the profession to decide pon
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and pursue the best point and abandon the others. But anvone eould
understand why these tendencies have developed, as the judges suggest, in
miore recent times. The ability to persuade a jury on the one hand, compared
with the ability to provide a judge with the material to give reasons in favour of
one's clients, are profoundly different in nature. The complaints made by the
judiciary are really that the modern written advocate is not doing what the
prior oral advocate did. Of course they are not. They are carrving out
completely different functions. Alfernative pleading and alternative argument
are the only prophylactics available to appellate review, to increasing
technicality in pleading (that were so carefully rejected in reforms here over
40 vears ago)}, and to the effects of the uncertainty caused by increased
appellate review or very detailed judicial reasoning. That increased review
may “develop the law” but it harms the legal system. 1 suggest that this “cost”
is not justified by the alleged development of the Jaw, especially in routine
cases. Juries are an antidote to inevitable legalism.

Juries keep knowledge of the legal system alive in the community. Compared
with the civil justice system, the eriminal justice svstem, for all its faults, works
better, faster, cheaper in the great bulk of cases, and with greater community
acceptance. More importantly it is keeping alive the knowledge and culture of
the criminal jury trial. The loss of the civil jury is the loss of four Jay people per
matter discussing their experience later, at home, in the work place or in the
pub. Even those not selected had their stories to tell. The connection of the
legal system with the community through the jury could not be over-
emphasised.

Decisions about credit, based upon the acceptance of one veision over
another, have always provided the judiciary with one of the most disturbing
parts of their work. They endeavour to find other ways to decide cases than on
credit, which in turn causes other problems and fails to address what is, in the
eyes of the community, a genuine credit problem. Such questions were always
best left to juries. A jury decision on a eredit peint does not seem to do the
damage to the justice system that the judges legitimately fear, The provision of
reasons for a credit decision is and always has been a deeply artificial act.

We must accept tog, that civil juries gave the Bar proper scope for
representation of a client just as they do in the eriminal courts. The modern
case managed hearing is such a trussed up, judicially controlled exercise that
the scope and role of counsel has come to be moere confined than is healthy
even if for good adminisirative reasons. The judge has eome to hold the stage
in the modern commeon kaw court in a way that the advocate for a party used
to do. That is an unbealthy development for the judiciary (and probably not
one it sought}, unhealthy for the Bar, and I suggest, for the standing of the civil
Justice system. I do not seek to argue the problems of case management for
the Bar in this submission (though I suggest they need 1o be examined).
Rather, I argue that among other things, juries act as a protection for everyone
against systemic and administrative reforms aimed at Justifiable goals (such as
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list control} but which have unintended consequences, including for the Bar,
Juries are a findamental component of the justice system and keep evervone
involved within their proper role.

13. There is no point in arguing that courts of equily work successfully without
juries. The history of equity is as different from the use of a ehvil jury as the
jury is from the modern, disconnected “trial” of 2 hybrid, case managed
publicly incomprehensible, written hearing. Equity is a different world. There
are numerous other such “worlds” in the law. The contention is not that all
non-criminal work should go to civil juries. Rather it is that there is and
always will be a body of easily identifiable routine cases that are best heard by
juries and that in doing so we preserve an important internal check and
stabilizing element of the justice system.

14. The common law, the justice system and the community, need juries. T urge
the Council to support their re-introduction. I suggest that the common law
Bench at least, is likely to provide substantial support for the proposal.

Yours Faithfully,

> A

Jeremy Gormly
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20 Coolawin Road
NORTHBRIDGE NSW 2063

3 June 2015

The President

New South Wales Bar Association
Selborne Chambers

B/174 Phillip Street

SYDNEY NSW 2000

EMAIL: president@nswbar.asn.au

Dear President

I support an application by the Bar Council to sponsor or support legislation to reinstate
the right to trial by jury in civil actions in the Supreme and District Courts.

I endorse the statemenis of Barker QC, Walker SC and Gormly SC in support of the
application and would emphasise that juries are a major community resource for the

justice system.

Jury trials ensure that the community is involved in the justice administration. In my
experience as a District Court Judge, juries in criminal trials listen carefully to the =
directions of law by the trial judge and have no hesitation in requesting clarification of
any direction. It is also very common for juries to request copies of the transcript of
evidence in determining questions of fact.

The determination of facts by a jury is the basis of the sentence by the judge. There are
a number of appeals in criminal trials particularly relating to sentencing but the binding
nature of findings of fact by the jury enable appeals to be dealt with expeditiously.

it is patronising to suggest that juries are unable to determine complex questions of fact.
In a defamation action in which | sat as the judge the jury determined that imputations
numbering over 20 were defamatory or non-defamatory. The findings of the jury brought
about the subseqguent finalisation of the action. The additional benefit was that there
was no need for any writlten reasons.

In individual cases and particularly in country sittings there may be good reasons to
dispense with a jury, but the suggestion that a judge alone hearing in civil actions
autornatically results in the more efficient disposal of an action is, | consider untenable.

My experience with jury trials extends over a period of time since being admitted to the

Bar and from my appointment to the District Court Bench in 1997 and as an acting
judge untif retirement in August 2013.

J Yours faathf 1Iy C
4

A/F Puckendge QC



