
T^-!E F^!eHr ';'o A civil, JURY TRIAL IN ^,!$^w SOUTH WAL^;;<;^

RE;PRESENTATIONS

2 t>!:SGI^ME^ER 2014

2

M:Docs\1<elly T\064405. docx



T${E I^11G^-;T To 13. CIVIL JURY TRIAL IN NEW SOUTH \YALEs

The COLIits Legislation Alliendment (Civi! Jul'ies) Bill 2001. which \,\, as jilti'oat!CSc!
into the Legislative Asse!jib!y by the the^!I Attorney Genei'aji, Air ;'{ J Debt;s oil 28
Novell^be!' 2004 has had tile !^1'8c^;GE;I effect of ending tits right to civiljui'y t!'iai in
i^e\;\/ SOL!tai \IVa!es e\!er! thouoli NIT Debus had asstii'ed the P;21nietn?srit that '11's
\, You!d riot be the effect of the bill. '

-.
J Attachment I is e^ \/omit. e of tile Hiansard I'ecoi'ds leiating to tit, ^ 200, bill. it is in\,

belief th^;t titis coinai!^s the totality of tile He I^sei!'d rec:oitls.
A
<1, The bill \-*.!as passed o11 14 DecenTber 200'I ^ftei' some eii?Tend!neats PI'c, '~, OSeci by

the then Inclepeitc!Gilt liten, bet' of the LIPpei' }. ioLise Am's Sham-I~!0 ('lei^!'I'Sci to ill
pareg!'aptts 4-4 and 45 poste), It \Alas confine!, ceci on '!8 Jam^SIIy 9002.

The 200f A*ct amends section 85 of tite Sun!'elite COLIit Act 1970 and iiis~,'~is a
ite\-\, section 76A. into tile District 0,111t Act and PI'ovicles that a '30/11t may oldei~ tit^

\ by jury if "the C:Quit is satisfiecl that tile interests of it!stir:e redtiire a trial 13v_. iLirv in
tl"Ie o1'0ceeclincis".

it ai>pile^s to sill ac;trolls '30/11/1^, 5:11ce, :I on o1' afte:I' 1:3. !aruie;I'\, '?002

ii~I I~IIS sect:!1'1<1 I'eadiii, I speech ci!I 28 NovenTl:lei' 2001 Mr Debt. Is stated'

Tilese $111'161tc!I'llents ai'e riot it"ltorn!ecl to abolish civiljtiri. s^s. The GoveitiitieiTt re, :o. 1~lises that
it is ap!:, 1'0!,;fate to Itave soilne Instiei's tier^Invite, :! by a ILiiy. ... The ai'lidi, :line!Its gale
miencle, :I to eiia!, lendges to consi, :!ei' the full fail!;Ie of factors when CISteritii!tit'19 v\, he, tit^!'
tilei'e is a special Ite^S, :I for a IUi'y tital, ...

The bill is riot PI'33ni!>tive about the special need the!'i: must be SI~10,111 be catise it is I!Itei'Id^:cl
that each case will be considerecl cm its Inertts. Once the bill is eiTactec!, I will vJitte to tile
Chief Justice and the Chief J!. 1<19e suggesting that they issue an 30propi'iate practice
direction aboLii the matters the COLIlt would consi, :!er when deciding that a special need
exists. \An'ei constitutes a s;,^ciai riseci v^^ill <16penc! \/er*, much oil the particular
Gilt, urnstences of each case. ..." (Hensard records page .4:?Y-Z cage 5:14fy

lit the reply on the second reading on 6 DecenTber 2001 Mr Debt!s fillther stated.

"I thank the honourable menibei^or Gosford and the honourable illember for Livei' o01 for
their contributions to tile debate. I assure I~O, , colleague the honourable member for Liverpool
that I certainly do not intend that this legislation should in any way lead to the virtual aibolition
OTCiviijuries and I assure him that it vJou!d always be my intention that the effects of the bill
should continue to be monitored. If its effects \flee in any\, vay substantially different to those
that we now propose, we would revisit the whole measure. As I said in my second reading
speech, this bill does not abolish civiljuries. Rather, it seeks to strike a balance between the
various competing priorities eind to simplify the law with respect to civil juries. " (Hensard
records page if:F1-K)

,I
,.

.
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Dejamation claims which have a separate regimeit as to jury entitlement are not included in these
calculations.
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b. Our searches and eiiouii'iss indicate that since Jantiai 2002 I'm ore than i2 \, ears
a o1 110 one in Ne\F1 South \A1ales has been able to obtain ti'iai bv in I'v of anv claim
commenced on o1' after is January 2002.

To the best of our knowledge and belief all such applications for xi'iai bvjci!y have
been brought by plaintiffs and all such applications have been actively opposed by
defendants and their inst!;'SI's.

Not\,\/jibsta!ichng! the assui'ances that \*,, ere gi\J'SIT by ^/it Debt!s to the Pailiei!lient
that the right to ti'jail by IL!!y' weis not beat':g e;bo!ished b\/ this bill. Discise!y that has
b:;;SIT me practical errec:I of its enactment.

The 200'1 legislation ite:s effectec! the CIS facto ^;bol;troll of civil '!Ii in, !~ in tv*\*
Soutii \Aleles. This will continue to be the case as long as that legisie:tion 1'611ieii!Is
in errecL,

h
-I-

.

The case c, f Mir Yeo Moon Yooi,

b. HeI~ewit!'I 1:3 t!,, e: followiii, :I:

Attachment 11- A1^71:18\, It of Yeo incl0!7 \, boil 5,101ri 6 Febit/a!}' 20/1
Attachment in - liftla\, it or' 7177iot/7y Dents Ken\, $17,117 :'J A1:,/1'1' 20/4

Ith' \ o011 is a illgi~I level <, 151, :jin>!eqic, who \AIF;s rend, ^I'Scj jilt, tit^;t conchtioi~ it~I SI 'all
down soilt*51 stall's leechi, (:I fit, ill tile exit of a 1<ai~ao!:e toting, e; at BE!ecrof: Road,
,_jilting to the st!^at Ie'"e! heir, */. The^^^ stride;vits were need to s, E^^:' ' ~,\!=. I~s f, :, I' *"ie!I
by ILii'y ancl to I' aiT expeclite, :! hearing of his case Yc, o17 v It7177 & o13 So
20/2/00747790. It is we believe tl'Ie lastjL!tv application to be hee:rcl ii~! New South
V\/ales Lip to tl';e PI'esei, t fulle.

Mt' Yooii ^Ias boltt o117 JulTe 1954 in SOLitki Korea ami Ite, Itis wife ancl son
jinj-Rig;E!jec! to IIJ. !sit'aji;E! in March 1990. Tiley have all since becoine Australiai'!
citizens, As at 2011 he and his wife heri a small office deeming by^sine, 's an <1 ill'
Yooi, also un~ate articles as a Ilewspapei'101.1ri}sillst for smite SOL!th Koi'eelT Fapei's.
He was also a poet whose works in the it, I'eait langLiage heri been pLi!, fished in,* 41 I~SOL!th Koi~ea. ,

As at the eveiTiiig of 26127 November 20ii he lived with his wife in ren'ed
accommodation in an Lipst;;tits Linit e;t Epj, ing.

Oil that evening he attended the 1<a'aoke lounge ^!t Epping with some S ciney
resident South Korean businessmen anti the Consul General in S* dne\ for Sou*h
1<0re^I and on exiting those premises stiffered the f^!! rest ;!ting in his in\!r ,
F1e was treated at the Royal i-forth Shore Hospital where he was sri in' atient until
12 April 20f2 and then transferred to the Royal Rehe!buttation 'eatre.

He was discharged from the Royal Rehabilitation Centre in or about Janu, :^ 20t 3
to a housing Commission cottage in ifarraweene;' whei'e he has since lived with
his wife in the circumstances detailed in his affidavit.

,

I,

4

J

9,

2

This transfer was facilitated by the staff of the Rehabilitation Centre which needed his bed 'o din 'ssionS.
Mr Yoon himself did not wish to go on living in an institution.
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4n He \\, as assessed by Associate Professoi' John Yeo A. O on is A1, !'i! 20t 3 as
f0 110\\Is:

The clinical examination on the is. ,;-. 13 confirnTed that tile patient has a complete CLI5
tenepiegia \\, ith o:1iy linttec! shoulder nioveiItents end no \, 0!u^!ten, , movements in fo:'earnis
\\'lists. fiends* and trunk or 10*,\'SI' tint, s. He i'ss a he 1'51yse;d neui'ogai;c bledde!' end bowel.
The;e is 35* of contactL:re in glis !eft elbow as a result of tile CTofoL!rid here!*, sis in th*s FFt!*
and 31so niti?or o0:27, actures tillr. o1v:nc! the tend0-20hilie:s in both right end 1STi pare!\/sed jou. .er
initbs. Tile Dei;i^I^t has ;. o signiiica, I sensation s;>SI'ed belowiiie shoulders in tile LIPpe!'
limbs. null;< Grid both 10\,/SI' kinbs.

1.11r \'Dolt If^ill lentein \\, ith a 95,713,611t high I'S;\!e! tetrepieg;a as a resu!i' of the: spinal cord
damage *,,,'1:1cf: occurreci \\!heri h^ ;e!! do\\, It a flight of stairs on the 26.44.11.

Tits patient \\, ill 1'5<1Lii;e twenty-four 1.0ui' a day assistance for his future safety, Grid \"... e!! being.
This intense is\, et of atten<lent care has been. in tile Inain, un to now, pro^C!ec! by I-, is wife.
He is dependent on assistance 631' almost all activities of chity living and mis level of cal'e
shati!cl be provided by psi<I attendants. His \\/ife will be Linen!e to continue her present I. E. \'e;
^rid <159i'ee of assistance and ^, 41' *I'o0n is ridJ/ in urgent nesti of ac, propriate Ie\/^^!s of
sitei'Id, ^lit cal'e, t, lienty-Tout' how's each clay. He lentains pion-e; to some complications '11/1. it
ite^,:! Lii*:lait attention.

it, {!' \'o. 11 will letjLiire tv\, o attends;Its bet, .\, eelT tile 110ui's of 7,303ni and 9.30arit eaci'I clay BC^
one of these art's^!merits silo Lib lie a I'egistei~ecl nut'$6 with expertise ill tile cal\^ of tile
jet;'5191e^gilt Gas!.!alty. He \,/ill also require all etchiiiional two art^^17.1ai'Its bet\\/e, err tile 1101/1's of
;!pin 311.1 '09/11 with one of those attendants being a i'sgister^c! herse 1:1 at!flitio!I to these
attend^ills, ite \,,'ill 1'5<1uiie on a '13/1y basis, a I, -=13.11eii ceil'ei' do!' 3<51/11ple a in^i'se's aide, )
bell, ,'eeli tile how's of 9,303i;I and 9.301,111. He also I~,=quill^s E. G. ;I night all active sleep cive:'
lysineeii 9,301,111 anc17,30aiii.

I-1.5, also reqLii!'es forJi' how's of CIOiTiestic assistance eecli clay to I' cleaning, lauriciiy, hulling,
shopping 311.1 FITSal preparation. "

(R^3:1^on of Professor Yeo annexi. !re C to Mr '!boil's affidavit Iat. :acfi:??e;?t jin

Pi'otessoi' Ye, :I a. ssesses It is PI'eseiit life expectancy at approxiitTate!y '18 \, eel's, an
assessitie!It lint clispLitecl by the medical expel~is vfi~10 examneci Mr Yoo;t o1'1 behalf
0'1~ lite inst!rel'

"3- 5

II, He I'eceive$ from the Ilev*/ South V\/ales Department of Family & Coinm;_inity
Sen/ic~ 3'~ h L ' ~ , ,!< ' "e I ' e ' ', 21' sr e; , ': ~ 'Services 35 hoLirs per week of artenc!alit care spi'earl over 7 CIE;ys which is the
maximLirri level of hours per week that can be providec! by the Department to any
one patient. * This is subst^!itflaily less than the assiste;rice that !'rofessor Yeo
considers necessary for his safety and wellbeing.

I-!e is, attended around the clock by Mrs '{o0n (ap^r: from a brief respite a', eriod)
a^rid when e;variable, his son Mini^^;e!. They attend to his toilet needs and in^ carers
have been instructed by the nursing eigency not to carry out any of these toilet
needs, This toileting involves emptying as necessary his sunra pubic catheter bag
and emptying his Golostomy bag everyday (Mr Yoori's affidavit paragraphs 2225),

This situation is viable only as long as the health and availability of Mrs Yoon to
perform these tasks continues,

t?

3
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I3. His then financial circumstances are as detailed in ITis affidavit, The affidavit sets
out the urgency of his need to have the amount, if any, of his entitlements
deismlined,

44. The reieva!It defendants \-\/SI'e all insured by the English based Lloyc!s of Lot. doll
insurance syi, 0'jestte XL London Markets Limitec! to the extent of $20,000,000.

15. Mt' Yoor! end his \\, it;^ were destitute ami 1:1 a'-=Ft and clap;s, ;t-fant ,, n 1:3',!~FC-,~-'< f'- ,~:
Cent;'elm;\ to I' the IT^CSSsitiss of life.

Legal aid is now not available in I\!e\, v SOLitii \I'\iaies for pel'sonal mill'\!' clam~:s and
this has been the Gas. s^ sincet O Septeiitber 20i2. '

'is. Eai, iei' this yea' reseai'c#! \*,'as undertaken in this office in I'Sspect of pitnci'\a!
judgments given in the Supreme Count in personal illLi!y claims in the genei'81
case Inanegei'lient list, 32 such Iuclgittei, is wei'e identified in Galenci^I^, eelr 2012
and 21 such IL!*:19/1, eitts wei'e identified in Galenciai' yeai' 2013, It is b^lievec! that
this Iepi'eseiTts either all or nearly all cif SI. 1<4'1 c:ases cieteit}Ii!'!ec! by the SLIPi'sine
Gol. !It in those Yeai's. ' Tile restil'is of this SUI'vey are set out in the a^ticiavit of
Jos1,1,151 ,James C:!all{e swont a API~i120I4 and filed in tit, ,se PIOcee, :tings ai*,:! at~e
analysec! in the affidavit of Tilttoil, \/ Davis Helly ('attachment 11n at pal'31.91'ap!~!s 36-
42.

11'1 20 12 the a\'e:I'age mile bet\Aleeit the last IT'S:5:1'ing 1:15iy and tile cleft\/ei'y of
ith:1:11tieitt vials; '1871:!ays cii' 26.7 weeks' Fincl iii one case was 1110"e trialI It'; eers "
in 20'1. :; tite a^eie!9.5! pel'icy:I be*t\Ale. slit the I^:st Ileeii'ing clay 31'1<1 the c!=. live ~, f tl'^,
11.14:!gillent averagec123 weeks ajic! ill one case vi. /as 11/01'e thEti'I '115 yeaj's. *

It oi~Ie CCITTines this c!ata to cases v\4'1ere the trial involved seven heal'ing CIE;ys or
1'110re in SI_Ich cases the aye!'age cle!ayi!I 20f2 \,\it^is alitost a yeai' and in 2013 the
a^/ei'age cielay was 1'110re than 1131'f a yea'. The gap in some of these cases WEIs
signify3ai~!fly 1'001'e than a yeai'.

Of the 'to such cases Iteritifiei:I in 2012 eigi"it wei'e \/err!icts in favo\IF of the ,!31ntift
artci ti'!e remaining to^ were \/endicts for the clefenc!alit. Of the 12 SI. Ich cases
identified in 2013 nine ^/era verdicts for the plaintiff and the I'eiit^tint^g three wereverdicts foi'the clefendant. ' ' ' ' ' '~ ' ', - u . , . ,

in 51 catastrophe case SLich as that of Mr Yooi, at^ appeal to the COLIrt of Appeal is1'1chl likel whiche\ ~ ;^ "\ '-. , ~ - , ~' --, f'-- ,',--.+. :.. ,, ' 'highly Intely whichever' party is unsLtGoessfLil at first instance beised on the
availeibie evidence.

Mr Clarke s erric!a\/it also sun/^\led the judgments of the CGI IF* 0' 41.13*sai i- ref. ;~sot
of personal injury claims !, rought in the common leiw general list. The average time
between the delivery of the judgment at first instance end the decision of the Court
orAppeaiwas one year and 12 *A, ^e!<s in 2012 and one year and 25 weeks in 20t3

- ,. ~
.

*-
!I.

,,

6

I9.

20.

4

5

e

7

8

9

Legal aid policy bulletin n0 6/12 effective as from 10 September 2002, Ke!Iy affidavit are re h 28.
Excluded Irom this list are cases where the Plaintiff was riot legally represented,
That is a bit over half a year.
A. riflexLire A to the Clerke at^idav;t.
Annexure B to the Clarke affidavit.
This is simplifying things somewhat and counts as a verdict for the plaintiff an roceedin s in which he or she
succeeded against at least one defendant.
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tit4i' 01aike's affidavit pal'as 9-is. Kei!y's affidavit attachment ill paragraph 42),

24. On 23 May 2014 the tits!judge declined Nil' Yoon's ;^PPIicat;on foi' trial by jury but
expedite<1 the hearing of his case at~Id fixed the ti~iai to commence on Monday is
August 20i4. The Ilee^:ing then rail ove!' six deiys to 28 August 20";4 \-vilerI his
;~ionou!' I'ese;ved judgment. 0;\ this d^;y tile p^I;ties :391'eed that the antoLii\t t'\e;'
should be a\A1ardeci to Mr Yooit in tile event that Ite \, vas completely successful in
his claim v!. res in*e; suitt c, f $9,000,000 ''. excit!sive of legal costs and exc!LISive of
any iu!xi management costs. This \,\, as all under tile Lintbrel!a of tile insurer's total
rejection of all liability in the Inattei'.

INone of the foregoing is saicl in any intendsci pelsoitai criticisiTi of the ti';at judge
foi' whose capacities vie have 91'eat I'Sspect. Tile failure to obtain trial by jury
simply I'esL!!ted in oLii' \, jaw fi'o:11 a systei'i, ic failti!~e \within the system eis the :',^^:^Litt
of tile 2001 allieitciiiTei':ts. I

The case was settled oil Fitia\/, '12 Sept^1/1/'61' 2014 with tel'1'113 not to lie
disclosed except as I~ec!t!ii'eci by law o1' for' the 11L!1'1:lose of the plaintiff iteglotiatinq
with C:eiiti'elmk, the i'sVi/ Denai"bile!tt of Failii!y & 0,011Tiii^!!'lity Sei'vices. o1~ 0tl'jar
eitit!Toilti, ^-$.

Tn, E; veilfotis Tee!11/1es net^iiecl ill pal'afar'arm 27 poste belci soilTe beani, cj c, iT fii. e,
plaintiff's c!I^cisio;, to settle It is c!alitt on the tel'ills oil whirlT it was settled, Nil' Yoc!;I
and lit$ wife pieseittly conchTi. !, e^ Iivii'!g in tile HDi. 1st^ci Coil'tintssio!I cottac'e in
Nari'aweena bt!t win move to a new hoi~Ile in the Flew Year.

Tile Inajoi' potential vL!litei'ability in lits dalli in the vie\A1 of 1'113 legal 151<Ivisoi's Yves
the fetch, Iai is SI. Ie of Gaits^:tinti titst is witetitel' the clefecis in the stall'$ of which we
Coinpl^linecl caLisec1 1'111it to fall clown those stall~s. ' ' Ti'lis was a factual isSLie ti~let
(ITac! Ile had a It11'y trial) WOLil, :! have been cisterniiiTec! by ti~Iat illry 6111ci a 11.1r*' ve;'chat
in revotir of Nil' Yooi'I on that question would not in oL!r \/iev/ have been
31.1ccessfLii!y c:halterigeci by tile CIOyds of Lollc!or! irisL!I'^' in the COLIrt of Apneai.

r;.-?

,

-5-

*

23.

*

- r,

25.

7

The sett!sinent of c!^3:37, s generally

26. in 2012 theI'e v/ere 251 personal in'Lily claims c:Qini~fiancecl in the cornr, o7 Ia\Iv
general list of the Supreme Gol, in. A total of 248 personal injury claims in that list
were disposed of in 2012. The figures for 2013 were 213 personal initi claims
commenced in that list and 365 personal injury claims in chi;:t list disposed of ''

27. The roejoritv of those "disposed of' claims wei, * sAttled in one "^s' ' 0'i' e:'.

Cases settle for in^ny different reasons, A, morig those possible reasons are all or
to

it Transcript page I04.
Mr Yoon himself has no memory of the accident, his last memory being of leeviit tile karaoke . a ises and
his next memory being of waking up in Royal North Shore Hospi^I. There was no other direct wFness to the
accident and his claim rested on the inferences to be drawn from the CCWfoota e which ca ' r d theaccident. ,

"Supreme Court of New South Wales provisional statistics (as at 24.1.14)."
M:\Docsll<elly T\064267. doc
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any of the 70/10wi!19:

e The Lit'gen^, of the initi!'ed claimant to obtain a result
, The prospects or SL!Goess and the anticipatecl delays that witi tie involved in

achieving a fine;I COLI!t dete;fitined resLi!t in a 1<. 11y!ess trial
s The resources o1' lack ot I'esoa!foes of the plaintiff
* The expense involved in piessing on and consequent ability or lack of ability

on the pe;it of the plaintiff o1' his ad\lisoi~s to fund such 51.0e!*,:-=s
* The identity of tli, s: trial it!dge \,\I'*!eit this be coines kilo\A1n
& The attitude: adopted by the defendant o1' the de"-:^ridc!*t's insti;SI' in ,'~:*ist' .

Tile o131/11 ' '

111 a jury, ti'iai the parties I:, oil\ ki'10\\' that at tile c:o, 014!sioit of the heal~in A
\/SI'dict ^\/ill be given mimedie;tell* that in all 131'0bability will be binding on the
parties whatevei' the \lei'dint. 1/1 a it11y!ess trial on the chiter hand ei judgment
is leii' 11/01'e VCI!nei'able to i. !pset in tile Court of Appeal and the parties \-viil lie
Eiwai~e that almost inevitably 141</9/11e!it will be leseivecl for' an unknowable
e;iici tildeteriiii!late period 81'1cl vineiT ILidgiiteitt is given it may be xi'Gatecl e;s a
tentative o1' provisioital cleteiiiiiiTatioii o11 the way to the Court of A'\peal ei
finthei' one yesti~ o1' 11/01'e eiviley
The results of Qinei~ cases litigatec! to tile fuji^!I born tl'Ie substantive I'eSLiit
and tile time tai{e!I to obtain that I'SSLiit

Aji o1 these factor's allci estiiti, ;lies have tile Geli, a!:ifv to affect vinetllei' a ,~, ass
said, ^s and ii so the elmoLii~It or basis LIPo;, witi, :, IT it settles, \'Vl~!,^tits^!' Eiji try'jvj ~it!' I
c^ise \,\/i, I sett^e CT Co;. lit^e rental~Is I!!iprec!in^ale Lint!' SI !GII title a* ' ~ i"~ '- ' ' ' fF' ~' "
CIOe. s settle! o1' 11,1<1,111eitt is !:livei\ by a 1:0Liit.

*

-6-

,

The other o012secj^!ei, ces of f;;,^ Gisti;i, ;?1.0cee{1:5^!;j as a j{;ryiess trial
A's tile I'SSLilt of 11/7 Yoon's Gianti proceeding v\/ithot!t a ILiiy the evidence of ^'1 " ^=,
experts was taken jointly anc! precedecl by the experts pi'ovicli;IC additional re, c, rt, s
commenting on the reports or the exp^;^its on the other side and then aterding et
joint collieiei"ce of the experts slitci the proc!L!ctioi, of a joint report 13, "he exper*s.
One of me c!eier;d^;Its' engineer's report colli;irised with at:e!chrre!\t. 486 a' A ..

28.

8

This aspect of tingetior? life;s adjerte-I to by C:h;ef Justice Gleesoii in litr. 2000 3'8te ' ". ',, d'c j , ^r 1'533as 70/10ws: ~ ~ ~ it. , -i, ' =- _ see

'One orihe problems in measuring tile performance of the justice system' is in ' ' so , e ' i' ' ' a
system stall. Litigants, laityars. court administrators, judoes, and *i's ,-'e, ut've e t e-1' ' ' ' ~ Pi 'e t's
time and expenses involved in the process of litigation. Their in'erests ofen c 'I' '. I c" I I"' '; f
example, plaintiff and delendants, and their respective lawyers, do riot halle common in"er t : ftl s;
defendants are brought before courts unwillingly, and seine may see it as in their in'ere t ' x' '
expense and delay with \"/hich their opponents are confronted. Persons who 're accu d .' I f .
are not always anxious to have a speedy trial. The process of litigation is no' co-o er, *i\!s. ~ ' d '
mean that it is chaotic, but it is unrealistic to expect that it can be inane ed with , ' \ t d c' aoutcome sansf^ICtory to everybody.
The most important measure of the performance of the court system is the exte ' ' ' ' h t' ^ , e
confidence in its independence, integrity and impartiality " . v
Australian Law Journal March 2000 PI53.

Unless for some reason the whole trial miscarries and has to commence SI, .
M:Docs\Kelty nos4267. doc
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This produced problems allci difficulties for' Mr YooiT at both a practical Iev .! d
substantive level,

At a practical level

Mt' \'o01t and his 11^ife VLFere destitute and ciepende!, t on Centre!ill " oayment f, r
the necessities of life. They v, ', 5:1'e not in a position to PI'ovide ally mons\I to a '!\ej~. ,,, , F .expelts ~ and the prospects or I'eCOC!ping those disbursements in this; eve"t if. A" 11/1-
Yoon \\Ias successiLii in his claim \;\. lets potentially y=ars aw. ~ ' NO A;v;>^!t 'A1'+; ~:, s '!
tile pi'esent amiosphei'e in which oilii litigation is conductsci is piepared "0 \*. I , "
potentially yeai~s to get paid for days o1' weeks of \o1'k at some indetaini!Tate "I~'e
potentially yea's away. '6 , ,. ,. , , ,

This situatioiT is particL!!^E;!'Iy OPPi'essive to tile point of hotel, tielly silliply derailii~SI a
plaintiff such as Nil' Yooit, who 11aci I^sitliei' fillet!leie;I I'esoLii'ces nor a c1'31~!' ~' lei, !
aid, f!'o113 presentiii4:I his claim to 21 court ('see peli'89rejp!-! 15 elite) "' '

Till. is oil tile one naiad Mr YooiTv\, as ,:Iestittite and ill debt anti incei, ,able of
bot~1'0wing money o1^'e!:;eivi!19 assistance fi'Qin the Legal Aid Commission of New
South Vile}!es and oil tile of itei' 1121/3cl the defendants \\/ere msi. !i'eci f~I' 320. Coo. 0 ^O
by the Lloycls of Lo!IdolT i!*SL!!'Eine, e syndicate XI_. London ^, iai'kets Ltd. PiesLi!Iteibl:
me Ei'191ish insurei's wei'e able to deploy \/i!ttially Limitt, ite, :I hinds in figl~!ting A^I'
Yooi?'s claim t!110Ligit the courts.., ,,-. , - .~

On the substantive 19v, ^;

Tite taking of tile e>. pert eviclis. rice joii, try Eiji, :I the prtoi' procec!Lii'es tit;;it this illv, :;Ive:s
(of joint confeiei~Ices an!:I Iepciits 1.1pon reports etc) call slew and distort if~Ie

{>Q

30.

-/-

.\ .

,:".,
,..

15
The, se e. :-;pelts, ^s can be <1Liit, e SLibsiaiitia!.

In the cases of $11,7017 & 1/10/<617iia v flu^tel' 8. A^!s, !, England LocalH, ^61'17 Digitst 20'13 IF\//, A. -!~I~ I e
r'laintiiT. s viei'e left;sec! a jui'y trial. These vieie the '13/1/1s of the In, the ' a d "" ' , ' ' '

A I\111' Petrigiove ITacl been discharged fi'DIP the i'sychiatri, 3I've:I'd of ale inariniiT 'e *e H RF, ", I i ip t'-e -a ". 'Mr i^. se forme purpose of being driven to Petrigr, ,ve's 170me in '/moila. Pet'i r , e Fad ' ' ' i .' ' _.. t!
illness that was known to the hospital but notwithstanding this YES made us tel d' ted ' . "- ,' art's
a!, c! nowaming of the resulting dangerv/as given to Mr Rose. In the COLIrse o'th ' ' " * Pe"i A e ' *
psychotic flare LIP and sti'angled Mr Rose to death. The Iesuit of thi, ,,\, as the' 1'1' '? " ~' ~" ~ ' ""' '
d^^vetoped psychiatric illnesses.

In the Iuiyiess mai that Tolloi/!ed the expelts (comprising three psych!'thats on bel SI' f 'h 918'1 t'f' d " 55
psychiatrists on behalf o7 the Defendant) reported on each other's re ons and fe ed d o e*' , '0' 'report. This all o0cLirred in 201 I. " c* ,I,

c ruins expenses in I'Ssj, ect of the experts' fees for this exercise amounted '0 $19.11 '. 80 ' '~c! ' A

The expenses o, aji six psychiatrists in the case giving evidence together for both 'd- A ' 4:< ~. f afurther $19,000. Had this been ajury maim at probability onI some o"h s d ' . , '
evidence and those that did would have spent a far shorter time in a'endin c , ' ' * 'r a" e H^ '
this occurred the total cost would have been significantly less.
PI ' "' v ., 9a a a I :e ega Aid Commission mett ,e

9

$6

17 This of course does not say much for the present system.
Legal aid policy bulletin n0 6/12.
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plaintiff's e pelt videitce. " The potential ei;ect of this has be n oL!titr! ^ IF- ';-~ -\
from the English SLirgeons Dr Minitae! Saleh by lettei' dated 16 Mai'ch 2009 Aji* D.
Robe!t Silltoilis dated is March 2009 copies of which are attached.

These communications \A, ,ei'e furnisheo' in tile course of proceedings in the
Sui3!eine Court in the medical negiige;ice claim of 17'817fs 11 Belle/nore CA
204Ci!'09249i.

These communications ae attachn7eiit IV hereto.

tit a me^ beTcl'e a jury ine sit:!siloe o7/1'is experts \;, Quiti hev, ^ 13~ *. ',!{-~,^
separately anc! inchVioL!ally vatitoL!t intei'itIntron o1' distraction.

The history leading up to the 2001 amendments

33. Civil lit'Ies have existed in New Soulii \A1^Iss goi!,^! bank +t:I is 44, in eel"\/ ~:.=I!0 'ei!

. ,-

11/13eS.

As ;;tt tile begii~;!Tit\!:! of 200'1 eit!'!er party to common law litigation \,/as '11/11et 'acie
eitLitlecl To trial by 111'y it Ite o1' she lock*ecl a I'ecj;itslitoit ',:, i' 'L! ,; I, ' , a;,' *I- =, c:," - *
,L!.'./ T, ._.

35. ITlie pi'63eitt <:0uitIL!I'y Tee is a lion-refLiit, :!able $1,061 '' (even UTCi!. 19/3 tit. E; ,:IC!1'1:~ of
being 91'ant*1:1 a it11'y a!'15! pi'esei'Ith/ aboi. It z, 5:1'0) payable 1.11, fi'Din with the I'dc!1,115:ITt
of tile it11'y I^cjLiisitioi~I allc1 110tice of motion seeking trial EVIL!I'y. TITe itIr' I'ec titsitioi"I
and tile 110tice of motion is to Ile lodged within 56 clays of tile sei'vic= 0' the
Statement of Claij-, I ~01 ,

01'1 14 Febitiai'y 200'1 a 11.1ry in the case of 1109a!7 v Tile Tillstee$ 0" "7e Roi~?all
Canto/^b 0171/11:/I awai'deci tile Plaintiif clamaces of $2,529,093.70, CThis was setaside by the Coui~t of Appeal on 31.10. Gif" '~' ~ ' ' ~' '~ '
Oil 161'6;31L!81'y 200'1 a sto!'y in the SVCiney ^ACrr;ing Herald re o1'=cl ,s 'c, 'I *, v. ~:

A SI, OKesmaii for tile ifL!stees of tile Catholic Chuieh 13, rendio, :ese said Ie_ A1 advice v as
being sought, but all appeal vias likely.

The she'dIv attorney-general, Mr Chr!s Haltcher, saicl delrieges shou'd be ,e' b\ 'L!d-' a to
stop excessive payments anc! to ensure consistency. Caps should also be se" simile ' to theMatot' A. CGidents A. ct ' ' '

There needs to be some level of control '
minion, that's th^ cost of a new school. "

The president of the NSi/\/ Law Society, Mr Nick Me agher, dieafjreed. "I v/Quid ' e ~~d 'o see
juries go because I think they can often be a reflection of whet the coinmuni' 'hi 1< 'he

36.

*

31.

16

19

20

21

Often depending simply on the personalities of the individual v/^nesse. .
In the mid-1950s it was $12 refundabte if the case settled before a 'un , JR I PI!
which will generally be one or two years before any trial takes lace.
This was a school strapping o21se. In my view matters occurred in the resentatio ft', D f ' ' a '
27 kj . ry P y y 6 rStjUry and were unlikely to be replicated in any retrial. 0:1
was paid by the Church's insurers without any appeal. '
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"Thaie SI'e some o1'03d issues ifortii examining, * he said '

38, The jester there \,\!as 1.0 discussion \,\, ith the coinitjt!pity in rel"',!t b 'L'!"s " A^* '^!v
aid thoroLigi'fly" or at aji.

39. On 6 NG\/e:nibei' 200'1 itii' CISbL!s \-v!'ote to tile La\'\I Society allcl tile B'I' Council
seeking "'confidential coin;neats" oil a bill that be GE!me the Courts Legis!e^tio;I
PITT^:!Ichitent (Civil Jut'iss) Bill200i. On 12 November 2001 the then Law SOCiet\
Chief Executive Officei' \viot*:; to jin' Debtis in diceitin!;! the Law '^0~. i~.' 's \,'I ~si^'
to the proposecl bill. ' ' " '

40. A, sin?it81' letts!' viets sent by the Bai' Council which a!so \*/!'ote GP' OSiit: the
n'leesLire:,~~

Oil 27 Novell~met' 200'I Mr D*s^I^LIS issueci a backgi~Quitci pape!' to tile meltTb^;^!';s o"
the Laboi' CEILi!::LIS c:. 11/9/'13iiig one page. It is believed that this \-I^s the fit'e'
1<no\/illedge that the Labor Caucus ITE;1:1 held of the lit^tiei' ancl \I\Ias tile first thudi, ::
Li!veiling c!f the biti, "

1:11~! 26 I'D\!, e:!'rifle;' 200'i the bill \\,$1^; intrt:Ich. !<:5<; into 'ly, !{i;;!"Ie~.' '>\/ Iy' ' Del" A ' ,'I
given its s*^colicl I~earliii, :! and tile ,:!e!>at, e, v\lag then attot!111et:I (see ?ai'a!: I'atJi~ 4
-,, I'll, eI-

4:5. Oil6 Deceittbei' 200'1 the clebe!te I'es!. liner! in tile AssentJly:

all!' Halt*:net', the Shadow Attoi'Ile^General in 1'10t o1,130siiaci tile bill salt as ',:!'low. *:
"... lit iris Illstoty of developitie!It of the coil\!1,011 law tile It^!e of tile 't!r is one ,~ ' e!'F1'~701.1.
significance anci dates back even eache!I' than the 1-10rmeiiT Poitcjtiest, which I~ewiLi'i I iz, ^d
England ancl the English legal system. It is riot incumbent o1.11s to dai "o c!etaii t', e hi, .",, It ,"
Innss. This bill does not abolish ith'ies in civiljt!lisdi. :tions. It sirnpi\, reqt!i~'s t'I ' 'h ~ 'e ':e 51
special nest! barors a IL!:\/ can be eit, !, snellsc! in a ,'ivil Instt'r

A jury acts as the community panel, ta;ten at random, to ensu!'e that the CD~Iir!uni'*
participates in me justice system. A1ury ensu!'es that the ", s"re s, . ' ' ,^'! ' ~ ' ~
possible the PI^^veiling views of the community as to what is reasonable 'nd vine' 's
unreasoinable. The Coalition's position is not endorsed by the file\i/ Sru'h W 15. I a
Society; nor is it endorsed by members of the ,-;e\v South wa'es bar who nav ' e h

dam^ges should be. "

^41' Debt!s said sriv o1'000seis to change the role of juries in civil matters \-voLild Flee, ' 'o b
discussed "wide!v aria' titoroc!o1.1\I ^^ith the community' fernp/;asis 60'deal

,

,(
.J

,

~9-

4I.

I,

.

11

11:1' Debtis in his speech to the A'ssembly on 6,120i said:
"I should mention that earlier this yearlyrrote to the Chi=fJustice, the Chie'Jud 'to D' ' ' ' GOL!' '.
the Levi Sodety and the Bar Association about these proposed amendmeri' . I ', d, I r i d ^
those heads of jurisdiction end the professional organisations ,, vim a GOP of 'h bti ' " d b ,
prepared, in order that they might comment upon it. The Law SOCie' ahd the Bar As ' t' have
raised concerns about reducing the role of civiljuries. The Bar Associa'ion he a , ed th ' 'hattainment or quicker and cheaper adjudication of disputes could be enhanced b, Trior , ' less,
frequent use of juries. It has argued that sensible advocates will riot risk tryin a 'UVs ^" ce b'needless!y wasting time. it has argued that case management techni ues should ' ' 'his
capacity to combine an advocate's brevity and the jury's rapid, ^rid virtualI inscrutable, d ' ions. "
(Hailsard volume pi I )
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contact with us ... ' inarisard records page 6:1-M!

He \\!as followed by Mr Lynch the member fo!' L;\rerpool who said as follow~:

"... this bill does not propose I^moving jury trials for criminal matteis. That would ob\.,\ ,~' ,
be intolerable end \,\, Quid haje 11ninitigate;d GP", OS!ticr!^\!Iany of the pithcinies, hov, = I-- ';I^j
are relevant To tn:=t OSbets e^!'e also relevant to civil jail'ie^, \!\/he' this 1.3ie'*"i\r d \ ~ A ',. ... ,.

islezion to or. ,it juries is to size:Tip: to \\'aji{ a middle petit. The present POSi*ion Allows an^* =
in a Girlii Trial \A'ho \\!ants Slury' 1:0 heir's One, I his bil! se\:,= '!ou can I. ~\!,= ^ 1.11\, +!':*! ;f . -*, A5.
establish a need Tor one' it does riot. as I understand it. abolish 'u'y '!", I. ~ '*r :'\!;I * ~';-.- c t ';
*.. id, ; '*YouIQ be 3<pressing considersb!e opposition to the *, ill. Th=,,\,*,', n=~s -F'I ~ bi; *- '; '~
d!'aired is that it pro\, Ides no inch^tion of tits be, =es tinhn \,-'lieh ~ e =*j I A~ ' ' '-- -- A-.
be e:sledished. I understand Tit:liti tile Attorne:, that he I, ,.'!I SL!g -. s' '* "is =. 12\/ H' ': ;I;,\'
.^, icers that pre-=:ice no^es be issued s. =tang out ms. criteria that A1'~ a~Is\, An'.

^ri^ Tear is that iT Those criteria are riot e^t out. \-\tar~ '!I~ OF~ssur~ :' e' '. . -r. = 'I-, :~.- , ,
on seniorjL!dicis! Girlcers to g, ^till re*!cm lists it \\, ill t's on I\/ *0\ a~Q' ",, a * \!j~~" \"- ' -, ,'
ILiry to b^! rejected by list judges just to speed things LIP. If that \,\, are to he;> tell, I b^. i's\ ~
justice \\, oti!ci riot be clone. IT I have t'sei, too optimistic about vineit I thin" 'h's bill does. 'r, "
tit^ encl result is indeed that, :Ivilju;y trials ale abolished k, v this legi~jailon, I will ob\,'. tisi, , 'te
happy to have it revisits, :I. Thet is not, as I t!ridei'stetitd what the, ,. f*rriie\, sauc " e A'it ,.' ' ,.
bill. I \voL!13 have consic!e;'able conc, s^ills if tiTat *;,'ere the gilti. As I say, tile* is riot vi, ,;te" I " i ^!'
is intended and I assi. line the;t the Attoi'ne*/ and It is c!*^pel'tiltent will monitor the sitieti, ~ I.
... I do not thinl* tills I-::gistati, :,;I is about at", 115.1ting civiljLines. if it Yves air 11" ,-!^\' ,. "',-*'
o011/1^!SEeiy 331'0ss tile boarcl, there VIA:,*lid be a jot nile GP!>,, sitio!I to I' then '11',',. ^ .I. I\
Is.

I

Ina!75ardi'e, ords page 10:V to page 17:0

Mi' Del:iti's I'e$!, Oilse to tries, S, i's!~1151i'F1S is Set Out in "Iai", c "a xi. ,{ a - '

Oil 13 December 2002 the bill was giveit a second reading s ,eech in t'~e
Legislative COLIitcil the tileit litclepenclei~It M^s Shall'I HO PIT^?OS'cl ,:!"er I' e *s
Ieplacing the reinT "special need" v;,, ith the foiliiLtlatioi, "the interests rf 'us"IC. ~.
re<!tin'e a trial by IL!Iy in the proceed 1110s" '

M!'s Sham HD saicl as follows (H^n$ard records 13a ~"e 76:!.~77
"I am pleased that tilts bitj CIOes riot abojjs!I the use c, f juries in 8'1 civil ~-j'c s. I' it "c!, I . -
assui'e bermL!robie members that I \\, oulcl not SLIPporiit. I firmly believe '!I" 'he" \- '!I 31* ' "
be certain cases or circumstances in which ajury trial is neoessa an<1 a ;' ' *e. ~', b'11
recognises that fact by allowing a court to order a jury trial if tile COLIi'* is s " 'ed " a' ' e ' ^
a special need for one. I am alarmed that the bill ployides no indica'i r' t' e '~ ' ,~ e
that might constitute a special need. V\/hire I appreciate that i" is reasonsl~. I ' ~._ e t'._ '
*11heiher a special need exists ,Mill depend on the individual circums'ar. e ; " ~ - 'he
Tact remains that the term "special need" is not a judicialI reco ' '

i,
. .

.

45.

12

To my I'rimd a much broader. fairer and roofs certain test for detArminin \vl e'he - i I\ 'it"
in a civil action should be ordered is when a court is satisfied 'he' a 'un ' ed "'^ t' e
interests oilustice". The phrase "in the interests oilustice" is a 'ud' ' 11 '. * ,':'
which all courts would be familiar. It was referred to by Chief Justice \!' h I ' , 89 " 'he
family Court case of Chapma/; v Jansen and more recenti b His H JL " 0'1<eef
in O'flare v Director of Pubfrb Prosecutions, which was handed do\, th S C Ilast year. ,

23

To many jay people this change of words may seem to be a mater o' seine "
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tile interests of justice. I win further explain ill Committee that that amendment is SLIP *1'e *
by both the Law Society aid the Bar Association - and I believe also by tile GoveiTinten'. It
will pro\, ide 91'eater clarity grid certainty as to when a jury trial \\, ill be grant^c! by a court
*.-\, ithoLit interfering with the exercise of judicial discietion. " fernphaSIS so'deaf'

ill moving these amendi'!Tents Mrs Sham-;-io stated IHansard records page 25:G-
01:

'These ^;;Ten-';tit=;'i=* \,,-'in r, ,-,.\, ice I'm c!r=.=,.=j-.;a!., fir r:!1<1 c~F;-~intv ** ^\ \=^=.,, A ;- A, ; :,; ,., ,
be grataed oy iris court. *.\,!1:15 riot interfering \\, ith tile exa'cise of judicial disci^ton. I *,, an*=-:
to PIE:CS On toe 1'5<:o163 ills I'eeson Tof titsse enter:dalenis. be CGL!ss peo"Jig \.,., ill caOo' ;-{*J' '51~~,'
Tor :hat reason. '

nits Sham-Ho went o11 to 1110\,'e those pi'opose^cl amendments (at 4'1281/1) and
those amendments were 11st opposed by the Gov^=^mittent or the Opposition
(Hens^;rd records p2{;;), ' ' '

lit I~e^Iaiio!T to the liteastii'es foite^SITEtdowed by NII' Debtts as set oat ill Dai'agre;I'll4

,.

\

4-6,
a!tie:

(8) it is not at this tillIs known to LIS ladlether 1.41' DenLis as fo!eshe;::tow^ci eve!'
wit!te to Chief Justice SpigeiiiTa!, o1' triflef Jti, :!$1e SIaitc:IT;

(1)) it \\/o. 11c! apnea!' that pi'attice notes we!'e !Ie!var issued 13\, tit, ^ SI. !,!'^^lite Coal!'t
or tile District Court as to I'es!, adowecj;'5

(0) me!'e CIO net appeal' to be any co^lit I'e, 30!'CIS of ^11N 11,011itoriitg of the effect of
the oita!~Isle ill legislation:~"'

(ci) tnei'e are 1.0 Iec, "~CIS the:{ we have bee!I at:^Ie to discover o'1 fit\, revisiti, ~^~ ,:,'
tile whole I'll;E!asL!I'*e: as refe:1'1'e, :! to by Mi' Deni. ;s on 6 Deceit, her 200'1,

I'm' Liebtts conchtLiecl to lie I\*ito1tt;E:y Genei'al I, m tit March 2007.-./.

- - 1.1

,

13

It viol. lid seem pi'ob^;I^Ie that ito oils in the Pal'flame;'!t in 200'I anticiiJate, :I ti'!a
in tel'pretatioit that I, voLi!ci be placed on the woit:!s "the interests of 11.15tice rec!Litre a
trial by 11.11y in the proceedings" by Justice mason in the COLIit of A1, peal in
MeioubiEi Rugby League Football Club 1170 v Melo & 81/01 200769 NSW!. R 496.

!n his jLidgi, Tent Mason P statecl as fo!lows (69 NSV\ItR 496 at ;, p50, , 502):
' Tnei'e is, in my vie\N, a subtle but si. 1:17:0ant distinction bet*!sep oil'curs'~*,, ~ wei~1.11'it~ "
a course or action and circumstances "requiring" it. I am riot suggesting that the 39!~!;cation
for itIty trial in usishowine!uctabie necessity, but the statutory IaiTguage of "require"
connotes that which is obligatory, not that which is authorised. To SOSak of somethin being
^'/arranted smacks or the letter without the added stricture of the forIner.

...

24

Ale suspect that some confusion has crept into the question of what vies or was FC' su o ' ' ' * h Be
Coundl and the Law Society and it is our understanding that the Bar Council and most robebl I 'he ' aw
Society indeed opposed the bill both in the original form proposed by Mr Debus and as chan ed b the
amendments moved in the Legislative Council by Mrs Sham-Ho.
This has been confirmed to us in relation to the District Court but we do not et have confirma'10 . f t'tis from
the Supreme Court. ' ' ~ '
This also has been confimied to us in relation to the District Court but again we do not e' hev 'rnTation
of this from the Supreme Court.
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The standard ^eqaiii'ed by sS5(2)(b) is high and absolute, namely that tile!Lidgeiiicist b~
satisfied that the interests oilistic. e require tits! by juiy in ille instant proceedings. "

The reason oilListification offei'ed on behalf of tile Cal'r Govern!neat by Mr Denus
fo!' the 2001 bill was tile assertion that "juiy trials GE;n be mole costly and time
consuming in^ill trials beto I'e e; judge alone"~'. That proposition did not take into
account the feir highe;' it;<elmood of settlenieitt in ;;i GE:se listed to be it'isci be'0. =- ,
jLii\/ then it^ aru!yies. s case. -~'

The pi'opos;troll advanceci by Flit' Debt!s wets publicly doubted tat the time t;~:et the
bill \,,'as betoI'e the Parliament ill 200'i) by ill!' Justice Priestsy on the OGOesic, IT of
the judge's Teti!e!neat fi'o:11 the his\, v South \A1ales SLIP;'e!Tie Court. Justice
Pi'jestiey's !'5,281'ks \\/\s;re as follows:

"The 1'53s-, ii shi^ays given in support c, f this trend is that it is cheepei' end it'I've 1stf!o:5n* '0 <0
awe:/ *,\, chitiries. Eve!I if this be so of \*,'!Tich I ,;lit not convinced. tile Feesoii misse, s the Ine;':t
point CTj*!I'i'ss: the, SI>!'eading or POWei' \\'ithin tit ^ community.

The 111.1'e *, vi, :!e!:/ sp!'eei-:! tile exeitise of legal power is, tile IT, ,^31thier it see!its f", lite to i's
H, Iv. 'eve!'. I silltpty \,\:etch tile^ t!~61^, d go tile *,,,'1<. 1^g \\, av without being able to CIO anvilt;!,,^ about
^^

4-9.

-, Z-

I

14

27

28 Hansardrecords p4:S-T, background paper to the Labor Caucus 27.11.04 (pare 44 ante).
1<eliy aifidavit attachmentMpara 43 referred to in Hensard records 8:M-R, pa er '. A ' t J 'd e
Flawison referred to by Mr M Semm!er So at Hansard recordsp7:7-!'ill position of the Bar Conndl as
outlined to the Parliament by Mr Debus (footnote 22 anto). '
Cited by Dr Chesterfield-Evans MLC at Hansard records p23:D"F.

29
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Summary

50. The 2001 amendments (as interPI'eted in the courts) net\Ie led to the cle facto end
of civiljLi^, trials in New South \/\Isles. No one has since been able to obtain a civil
it!;\' trial in I'espect of an action commenced on or afte!' 18 Januaiy 2002.

The 200'1 legislation weis ,^naCtec! b\, ^; Rei!~foment that iniQei;,"^ref!<^lid^;d \\. IFj^* ,,~A
etiec:t of ti'!e legislation \, You ICi be. The legislation tie;s f'otal;y reinoved an\I
community input into the civiljList;CS system

The 2001 sin^riditteitts have CISp!-I\!^ci an accident \!jot;!*~ c, f ace-*,=,^ to the cjjj. 60'.
qU!c;: e;rid I~elative!y Tilia191'00ec!uFe of a jury trial.

F1

*., '/
.^,

I'

~ I, ~

Date: 2 Deceitibei' 2014
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^ ---
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I COURT DETAILS
Court

Division

List

Registry
Case numbe!'

AFFIDAVIT OF JOSE!UA JAMES 'CLARKE
DATED 8 APRIL 2014
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IAFF!DAVIT

Nanie:

j**ddreSS:

occupation:
Date:

I say c, IT oath:

i. I am a solicitor in the employ of T. D. Ke!!y & Co (the solicitoi's for the Plaintiff) end SII~I
woi~king oil this matter jointly with Tintothy Denis Kel!y and Gi'ant Scott V\/~tson.

I have made seal'ches of Caselaw. nsw. gov. atI anci ALEtlii to obtain details of av^;;lab!e
pel'sonal initi!'y 1311/1cipa! ILidgittents delivei'ed in the Common Le;*!v Division of tile COLIi"
in juty!ess t!~ia!s in the yeai's 20'12 and 20i3'.

^;. I have excludecl cases which wei'e ITi!I by L!ITS!:, I'eseritecl litigants (litigants in persoi~!).
I nave locateci 32 PITiTcipaljuclgiiteitts in I'Ssj>ect of 20'12 and 2t vinci:, al 'L!dci'Tel~"s ill
I'Ssj:Iect CT 20'13. AJIite, recl heI'et, , ami mail<ecl with tl';e letter "A" is s^,"=~c'she's:' in
respect of the 20'12 cases and annexecl heleto allcl It's11'Recl with *he le'-^I' "I^" is
slyee!,:isheet in rest, ec^I' of tile 20 130e:ses.

These SI>!'earlsheets detail in I~espect of each of these cases the citation and case name
of stroll case allcl the heal'ing CIE:tes on which such case was hearcl by the COLIit. The
salleciLiles then go o11 to calcL!late the wine between the last hearing date in the case at'!cl
the delivei'y of the clecisioiT by the trial judge.

It is lily belief that these schedules contain eruTei' all or neat'Iy all of tite total ITUi'^ber of
SLic!T ILtdgitier!is cielivei'ecl ill that category in those yeai's'

5. In I'Sspect of the yeai' of 20'12 the average pel'ioc! between the last heathtr CIS'e and the
delivery of the I'esei'vsd judgment was I 87 days o1' 26.7 weeks. This re:nc ed 'ton~ 7'' "
days 004 weeks) (case number 91-8nc1595 clays (85 weeks) (easel?umbel'6) to 6 da'/s (I
week) foese nun?ber 9).

Joshua James Clarke

LV I 3.99 Batherst Street. Sydney NSW 2000
Soffcitor

3 April 20i4
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in respect of the yea' 20t3 the average period between the last heal'ing date ^rid 'he
deityei\/ of juo'ginent \fir, as 159 days or 23 \Neeks. This 12.9es from a high of 573 He
is2 \\, aeks) 1658e nu/77bei' 791 to a low of i day (base nun?her 2).

Annexed hereto and mai'ked Ies!, ective!y "C" and "D" a;'s tables that list all cases 11n
.=. nits\ui'es ",::," and ";51" that had healing days of ci!' in e\'ce:ss of 7 'R. .s.

I^*s vinl be seen in 20i2 there \4,151'e to such Getses end the ^verage time bet\Aleen tt'I~ i'st
list^;ling day end delivei\, of the leseived judgment was 46.4 weeks. Of these cases
eight ultimately I'eSuited in a \/erdict to I' the Plaintiff and two resLi!fed in a \-*e!dirt for the
Defendant. v

it' one excludes case minib^~ 32 fi'Qin this calculation the aveiege number ,., f days
between the last healing clay atcl the date of tile resetvecl jLidg!neat of the I'anal;^illg SI
cases is just short of one yea' is59.9 days o1' 5'14 weeks).

111 I~espec, t of the year 2013 (1,711exL!re "D") theI'e wei"e '12 SUGlt cases \Arith healings of 7
clays o1' more and the avei'age chile lie'tvveeit the last healing clay and the CISlivei~y date
of the reserved ILic!gine!it \"/as 3'1.2 weeks. Of theRe cases 9 i'ssLi!red lit a vetchc, t it, I' the
Plaintiff :;rid 3I'eSuitecl in a vei'ciict for the Defendant.

I nave also prepai'ec! SGIiedL!Ies for 2012 e:ITci 2013 in I'esj:, Got of 11.1dgit?ents cleftvei~6<1 by
tile COLIit of Appeal in yea!'s 2012 aid 2013 in matte!'s lingatec! in the 0011/11^on Law
Division in respect of personal injLii'y clan, ages, calcLile:ting the perlocl between the
decision of the court below and the clec!SIoiT of the Couit of Appeal. A*rinexeci hereto
anci Inai'kec! "E'fjs a copy of the 2012 soiledL!!e and annexecl hereto and mai'1<ecl "F" is
copy of it's 2013 schedule,

I have also exc!uc!ecl from these lists all cases involving Linrepiesei~Iteci linger:'s.
The 20 12 schedule '01/7/3rises 13 cases. Of these '13 cases the appeal w^s di^Tisssci in
a GE;ses and the original juc!ginerit was overturned or altered in ,art, in the remaining 5
cases. The average period between the judgment in the Common Law 01\/is ion and the
Court of Appeal judgment was 447 days (64 weeks), This ranges from a hioh of 644
days (92 weeks) (case runfiber 3) to ^ low of 271 days (39 weeks) (case number' 5),
The 20i3 schedule comprises f 3 cases. Of these cases the ^13:3ea! v, ~s of sriissed in 6
cases ajid the original judgment \/v^is overtt!med or altered in p^I^: in the remaining 7

6.

I.

. .

U.

9.

to.

II.

VU

I2.

cases. The average period between the judgment in t Is o1$uit belovf grid the 'ud 'merit

' A case is listed in t!;^'^a^;;;;;;;;hs in this Alitda' it s , r I ' f ' ' i I ' _' "' , '' A Case ^.!!53=^.!0-\,,;. dnO SIIcceeding paragraphs in this Affidavit as a verdict f th:, Piart ff vJhere the Plaintiff I a ed5dagar, **.,~~~^~r' ,, h _, ^ fit aVit as a verdict f th, Plat7tif vJhere the Plaintiri Itss succeeded

, _ <:,,,,;=::~~-- I'll t I ,
ueponenL

to 7794\o6,496
Miness

~~ - ---~-~- .
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o7 the Couit of lippea! was 537 days ('77 weeks). This ranges from a high of 839 days
(120 weeks) (case null7ber3) to 310\v of its days (17 weeks) (case 17u!riber2)

SVVORN e!^:

Signature of dspo;Tent

N;e:lite o7 \, vimss. s

11*ddiess of withess

Capacity oT Witness

1<1
,^-- ';,,^'*

And as a \,., liness, I certify the followiiig matters ,:oncei'niltg the pason who 1.1acte *I ' .";d '* , . " -
I # I saw the face of the c!^, POITei, t.
2 ;:- I Itsve 1</1c, WIT the der, !Tellt foi' at least ,:;I months.

, ,,__ _.._,{ .; 11/11/1, ,,__ _ __._ , . _ __._,... .__.__ ,
\ L, \ I ~ . ^, J, _ . L 01' at east :. I moilt, S.

',;^;*If;:;,,'11/11:;;;;, 11, ,'~, ^'.' * ~ ~~,,,_.-,-- . -----~ -...--~_1.1eittiii*711.1 clot it lent reli=d ,:tit tinay lie c, rigiiial or Geltiii^. d <0,111 '.,,,,,,, . ,,, ,, 71-,! ini"~~'~~--'11/3. ,_,., ._.,,,,,,,, tore. ,, wine, ,, 71"' j!*':11:Llli;:lintj, _,^I^,,.*,,,,
Nit:,: Tile dept, herit and \\, liliess 1/1/13j sign each page of the ajiicie:vij ge- UCPR f'5. ~B.

-- -. - -- .--

JoshLia James Clarke

C^<0. <\ (,, ok^^s *\
---. ~~---

----~-- - ~ ^

- ... ..-- ~ -.- - - --

SI^'*4iC^:^^53 I S. :11ici' * ' - ,rite=,,. r PR"..~ ; -~,,-* , - ,.- :. PIA. .;L~ , , , _, . _ . .
' '~~" ' ~""""-...'.~. .~. --'.'-~~,.~, ,, L. ,". 'Lt , .

^^

' ", I "' " , ,, .c ent;tication documents include current driver licence, proof of a e card, M d' , j ' < A 'eterans Affairs entitlement Card, Student identity card, citizenship CS ' ', -" b. * -- . ' . ' '' .< Pension CPI ,
__ ,u ing oninmino identity for NSW statutory declarations and a'^d * ' j ,- "'~~'
107794\06,496
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AIS H Sham Ho
10. PTS1\:;3.11 .\\'CDue
Dr\\:Toso;^: ifs\\' 2085

T D I:err\' & 11^,
Le\t1 I3
oc) 83/11Lii'SI St!'eei
S\'D\;S\~ I\:S\\' 2/1/10

Dear I\!:' F:all\'.

Funiiei' t, .\ o11r icierboric con\ti'::kiloii oi illis 1/10/'11!IIS I v\'I'll\} It\ Ltd\'ise as 10/10\\s

I. I\I\' jilt>It's<.<1 wine;Id:ItL*ills I'\:Fiati:IQ 111;: \.\-\\I'ds "tilei'e is a SPC\'laineec! IQr a
litii b\' ill;'\' In tile PI"Ok'C<fillL:s' \\ith the \\'\\!LIS '~Lite jiltCj'CSjS 01'justice let!{jilt
a 11'1a! 1.1 jur\, ill the pittec<!inL::* \v;1:< intended to expaiic! The calcgor}' o1'
<. 1iL:illli: Lii' 1,111,111:lily c11:2ib!13 chill\;jilts SL}dim:z a jury' trial and riot to contract
11. I intendecl "tile interests ,:, I'ji. Is;iru rL\!!!11\\ ;I 111.1 i\\' jiny" ill meali Shunl\
Ihat tile jutCi'CSt:: 01 justit'C \\11ri';litreLi I'll' justiiiCLi a illi\' 11'111.

:. it is In}' belief lli;11 illi!{ \\';is tile In!cl'1/1^tati{\;I piacc<I tin iiic:3<' \-v$. 1:<1:< it}'1/1c
I. ,c$!ismii\'c <1 I'm IC! ! \\t^11 tinea!lien\;incli!;* \\ ci^ 1,115::;Lit:I.

3. I lad I nil'c::!:'cii Inc jilt^^, 111^inch}11 that Alas^}It I' jarct pittcL:,:i Lily, ;, 11'1c::L'
\\'olds (\\'hiclt was ccrt;11n1\' 11/11 lily intention) I \\'o111/1 11cvci'i\;rye plopusetl
the amendments.

I3 .Iant!fir\'. 20 I5

,

4-. I-lad I known ill:11 this resist;with:I \winki elkct tile <1.3 tacki abolition o1 civil
jut\! trials ill I*!e\\; Soull\ \\'nits I \:\,\}111Ll have \;ore<! aL!tillst tlic 1311! both in its
011L:illal Ibi'!It as in 11'<1dLlCGcl and ;!s amen<!CLI IT\' tilt miltntl!ticnis proposer! by
Inc ill Ih\: Levislati\!!* <'0ui*ci;.

\

I C, O

5.1 alli o1'111, : \-113\\.^lTat the Cot:its Legislation Am, :lidmcntICivi! J*;rics) ,:\or
as interpittcd bv I*4as\\It P clot. s nor reflect the intoI^tioii o1' the Farm\}nont That
enacted that legislation.

6. I am Do\\, of the view that 11/13 CLIL:Its I_cgislatioit A1neiic!!Item (Civil, 11/11, )
Act No. 124 of 2001 should be repealed.

Yours faith^!UV*

^^"4, - ' ,, 4. I^;-
Holen Sham I{o



GUToa Clianibei s
11 Pa ri< Road
CBRROA NS\\I 2534
Tel, (02) 44643463
Fax: (02) 44643462
P. 0. Box 4061
GERROA NS\V 2534

8 December 2014

Ms ,lane Needliaiii SC

President

F1S\1.7 Bar Association

174 Phillip Street
SYDNEY I^IsW 2000

ianbarker c bi

also

.

please reply to: Gel'1'0a

\

ond. coin

C. C. Philip Seltjl

Fredeitck Jot. dan Ciiambel's
Gi'd Floor', 531\Iai. tin Place

SYDNE\' Ns\\; 2000
Tel : (02) 92297301
Fax : (02) 9410 2673

DX: 450 SYDNEY

Dear Jane

I alli \\;I'iting to request tlte Ba^ Council to sponsor' or SLIPport toolslatioii to ' t t tl
Tight to trial by jury ill civil cases ill tlie Supreiiie Court and Dist 'ICt C 't. I\Iy proposal is
that the provisions oftlie Coll}'is Legis/diio}I An16}?di?leiit' (CivilJi/lies:.) ACiN0.124 of 2001
restricting civiljury trials ill tlie Supreme Court and tlie District Court b I d* d I
law ill force befor'e tliose amendiTieiits be Tetristated,

.

CTiiiiinal trials and defaiiiatioii proceedintrs aside, WITat reinains of civil ' ti:' I f d
ill s. 85 of tl}e above act. It reads as follows:

Trial withoutjury mitessjury required ill interests of 'ustice
(1) Proceedings ill any Division are to be tried without ajury, unless tlTe Court

orders otherwise.

(2) The Count may ntake an order unde^ subsectioii (1) that proceedings are to be
tried with aim. y if:

liability limited by a scheme approved under Professional Standards I o' I t'



(a) any party to tile proceedings:
(1) files a requisition for' trial witli amry. and
(it) pays The fee prescribed by the regtilations Inade under' section 130, and

(b) tile Gown IIS son4i?ed t/?CT/ the 7'771ei'esis Qin{nice i'eqz/17'8 of 11. io/ b}} 1/7, ; 77
the pi'oceedii7g$."

(And see Dish. ICi COM, /,{c/ s. 76A. )

It is a matte^ of legislative curiosi^; that Parliament saw fit t . t ' - ; -'
defamation cases by enacting s. 21 of tlte Dent/rim^^17.4c/.

As to other ci\;11 cases s. 85 nun, orts o11 its face to reserve t .' I b ., "
110\\, ever' subsectioit 85(2)(b), as intell, Teted by the Court of A, ,cal ' 1111' 2161' I 110 I
Ledgi{e Foolba// Gillb file I, Amie0 & '11/01. (2007) NSWCA 39* BC20 , ,
barrier' 1110/6 or less inn, end^able, 111 tlie <1ecisioii appealed against. Sill^psoii I ado ited the
I'easoning of I{all I ill filmi. I, 7173 Colliici'/ @171'1'171t!I GIIi}?!171m' S I I 2005 ~ ~
at 1191 tliat "The application of s. 85(2)(b) does ill\101ve all ovalt t' I a r
proceedings raise questions Inat ouolit to be I'esolvecl b a ' . , I I' o
sense and \, alues of the a\, eragejury persoi} "

*

?

Her' Honour went on 10 say at 1201:

"The 16 ' I t d' ' 'The legislattti~e did not jiltend eiitii'e!y to precl!Idejuiy trials in civil cases
If tliat 11ad been its intention tilei'e would have beelI 110 call for' the enactineiit
of subs(2). The nowei' conferred by subsp) is a Ital one, willI 1'6al content,
intended to be used in appi'onI'iate cases. The availability on Lily ti'iai ill
appropi'late Of roninstances is not musOry, and the Ower co f " d
court is not to be internreted as illusory, It would be e .
section as though (\viletlier' by reasolI of tile use of the woi'd "re uir us
otl!erwise) there are 110, or virtually 110, circumstances in wliicli all orde '
would be appropriate. In oilier words, tile section 111ust b I
construed o11 the basis tliat it was o0/1uinely intended tliat tl I "
some cases ill whicli tile presumption otherwise enacted by s. 850), for' tii I
of civil PIOceedings without ajuiy, is to be over^dde "

8



Tlie Court of Appeal rejected the reasoniiio of Hall I and Still I, I ;' o
stricter' test to tile itleaning of "tlie interests of justice re titre" 1101d' 0 ' ff I
concept refers to consideration going beyond tile private interests of the a t'

The High Court refi. Ised special leave to the plaintiff. \\71 .ti e . ' '
film. o1/6i. a Ri/gbJ, Club \\, as correct* the right to trial b , 'LITy ' ' ,'I . I ,' .
extinguished,

TITe issue does not invite a comparison bet\\, cell the res Iect've b'I't' f ' .' o
to dateniiine questions of fact, Clearly, tile Parliament has confidence 111 both, or it \\,'o111d
not have retained inlies ill derainatioii trials, Tile issues are why the comintinity was
deprived of all ancient riglit \\, Inc. 11 Gnured to tlIC public o00d, " d 11 ,I . . t
Jury ti'lads would be consistent \\, ith the ends of 'ustice. I acknowledge the jinpracticability
of including motor' accident cases ill tills submission* because ftl ,, .o<
adiiiiiiisti'atI\re structtii. e \\?lIicli now sun'oulids tileii,

\

Tlie abolition of civiljury trials 11as nappeiied increiiientall d, , , -o I
becallse of 11nsconcej, tions o11 the part of our IGOislatoi. s.

*
o

Tile erosion ofciviljury trials bedaitiii 1965 as a conse ue f
Instice GOTdoii wallace \vliidi contended tliat \11 trials \v d'
systeni of trying and disposino of cases. Tliej, aj, a. was published jilthe flu'(1961) 35
ALJ 124. Between 1965 and 2001 tile nullt to civilt. ' Ib "
legislative attacks* largely founded on the notion Inat 'in. t ,' I . d
e ay. Fatties wanting aim. y 11ad to apply and tlie callino of 'un. b d' ,

but the riglit largely reinained until200I.

\

Tile chi'on o10gy is examined ill my book, "Sorely rifed; D " '
New Soul, 14;'dies" (Francis Forhas lecture 2002). The ro ed .I n
subsequently were opposed by the Bar Association. See, for. example, a 50 page article
'Your rigltt to ajury trial" compiled largely by tlie late Halold Glass QC datei' ajud e of

appeal) for, tlTe Bar Association,



After the nor, o7/6rq Foolba// Ledozie case Ia\^, ers more or Ies o ,
applications for' civiljuries. I 11a\;e not seen ai}y considered rational State1116/1t Supporting
the 2001 Act and Ina\, e 110 reason to suppose that the \lie\\;s of tile .'t I
binTisters wonld differ' significantly froiTi \;16\\, s nerd ill re\, ions aa '

Lea\;ing aside principles of Intelj, Tetation, it seents clear from Hansai'd tl ' ' passing the
2001 bill Par^all}Grit did not intend the legislation to 11a\, e tl f ' ' I ' g
that jury trials \\, Quid be \JITtuall}, abolished.

TITe following are some extracts front tlie second reading s .ecl f tl A I
LIT DCbus ill SLIPport of a bill \\, hicli 1,101iosed the nitroductio f " ' I " '

I Tilese 81neildineiits ai'eiTotiiitelvied to abolisii civiljtii. ies. The Go\/ . I
I'ecogitises that it is ajipi'QIN'late to nave solne mattei's deleiTtiined b a '
ITo\\, ever, it is jilteiided tliat these amendments \\, ill I. estrictihe use of civil
inites to those cases WITei'e a SI>ecial need Is tientonsirated. July 11'iais call
I'aise nat'ticiilar issues Ibi' tile collit systeiii and the public, Pal'ties should I
be able to Itq11isitio!Iaiui'y trial stillply foi'tactical advantage. Rail tl I
should only be able to requisition airily if the10 is a s JOGial need f . ,
their pal'tICU!an' case.

4

\

file bill is not presci'iptive about tlie special need 111at 1111 t b I
because it is intended that eacli case \\, ill be considered o11 its "t . O
the bill is enacted* I \\, ill \\, I'ite to the Chief instice and the ChiefJ do
suggesting that they issue all approplfate practice dii'ectioii ab t tl
the court would consider' \vlieii deciding titat a special need exist . \Vl
constitutes a special need will depend ve!y muon o11 the atticul
circumstances of Gaoli case. iris likely that illi'ies will be ein 10 ed ' , f
exalt}PIe, civil actions WITere there may be questions of fraud o ' ev
Issues of credibility involving either the Inaiiitiff or tile defendant. (Hallsard
28/11/2001. )

10



inI later debate Air Debris said:

I assure my colleague tile lionourable 1116mbel' foi' Liverpool illat I certainl ,
do not intend that tliis legislation should ill ally' \\,^, lead to the virtual
abolition of ci\, iljul. ies and I assure nilii tliat it \\;ould alwa}-'s be my 11 te t'
tliat tile effects of the bill should contintie to be 1/10nitored. If its effe t
Were in all)'\\'ay substantially, differ'eiit to those that we 110\\i To OSe, \\'e
\\'Quid revisit the \vliole me asuie As I said ill 111^ second I'Gading speech,
this bill does not abolish civilj{Ines. Rattlei. . it seeks to sti. ike a baia
bet\\, eat tile \rat. jous competing prim'ities and to simplify the Ia\\, \\, it111'espect
to civiljuries. (Hailsal'd 6/12/2001. )

jiltlie Legislative Council the Bill \\, as anlended on tile mottoi f11 H H I - -
to substittite "ill tlie interests of justice" for' "special need" Aniongst otlier tilings SIIe said :

I alit pleased this bill <106s not abolish tile use ofjLii~ms ill all civil acti s. If
it dicl I call assui'e lionoui'able 1/10/11bei's I would 110t SUI> 301'1 it. (Hallsai'd
13/12/2001. )

TITe above are brief extracts froiiii. elativeIyleiiotli debate .

Would tlie restoration of jury trials be consistent witli the Gild I ' I' ? Experience lias
snowii that thenotioit tliatjury trials callse1/1/11ecessary dela s is a fall ,. I f ' ' '
apparent froin litanyjudgiTtents by judoes alone in the SII )Teijie Cou t 11 t ' " I I
have been dealt witli and disposed of far'1110re quickly. Tile followino are statistics
coinj>tied for the pulposes of a recent unsuccessful a 11catio f . " I '
Supreme Court:

,; 11

The average for' 2012 included a delayin apersonaliii'or f595 d
for. 2013 included a delay in one case of 573 da s.

YEAR

2012

2013

AVERAGE DAYS To
RESERVED, TL}DGMENT

187 days

159 days

Tile average



Tile 2001 Act was originally 11Tteiided to restrict tile nont of '11/1}; tr'al , b t I' I I
11/1pediinei}t that now exists

As \\, e nave seen, tile Act as passed Inakes 110 refer'GIIce to "special need'* and tl e C t f
Appeal illdgtiieiit 11/1/'17'o116i'ciFooiba// Gillb 177c Inakes it \'ITtnan^ impossible to secure an
order' requiring trial by jur},.

80/11c may argue tliat juries linght be prone to award excessi\, e dalliag . Tl '
\\Fell known. to defendant's counsel. who befor'e 20/1 often souol t t .' I b I ' - I I a
tile NS\\/ Law Refo^DJ Coininissioii noted tltat "available ' .' I 'd go
a\\, ards of dalliages bj, juries are not generally excessive" ' and 1110 record for ITUoe

damages ill a personal in^ITy case was establislied, and continues to be I Id. b , ' dge
alone: oro, ,. i, s VB/(Ik^ (All?. 2) 197741 NSWLR 49.\

One obstacle to tins application 1/1iolit be that soil, e baiTistel. s in 20141 c I ;
civil trial by illry and are sti'angers to the process but the Telentioi of ' t ", I
deraiiiatioii cases anti constant criiniiia1 11'ials serve to 1<ee the ' e , I' e.

1111he paper prepared by tile Bar Association in 1965 it was said:

6

"TITe qtiestioii is wlietlier our legal systeiii should be 'reforti, .ed'
the substantial abolition of trial byjuTy ill the Supreme Court of
i\!SW. It is our beliefthatiioiie of tileprofouiid social I O I
our tnnes 11as ill ally way under1/1/11ed the jinportance and value of
trial by jury to tile collTiiiuiiity and the litioaiit. If all thino t
value as a civic riglit and delliocratic safeouard 11as increased a tl
structure of 1110derit society 11as Grown 1110re coin Iex, It and tl
franchise provide tile best insurance tile citizen call nave ao t tl
undue encroacluiient of power. "

12
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01T 2/1/012011 Tom1\4010mby SC wrote a paper about the res ecti\, e d I ,
trials by judges andjurors ill defaiTiatioii cases, dealing witli tlie con, . 16x'tie f
defaii}attoi, . trials, His vie\\,^A. ,asjur^ trials are 10noer but he does not take acc t f tl
present lei}gt}Iy delays ill I\is\\7 initidge alone trials. It is of 1/1/11ted SIoiiifica Ice ' tl
p^esei}t context.

As I said 11} the Francis Forbes lecture:

The legal PIOfessioii sti'origl>, opposed the legislatioii. See. foi' exam Ie. tlie-. ,. ,' pp e 're e, ls atioii. See, foi. example, tlie
remark by the La\\, Society of I*!e\\, South wales and Petei' Seijiiiiler QC
quoted by Mi' Hatcher dtil'ing tile debate (I, A Hoirsdi, c{* 6 Dec 2001. .I9796
- 19797) alld the attorney general*s advice to the lionse TITat tile Bai'
Associatioii 11as argued that the attainineiit of quickei, and cliea er atI'ridicat'
of disptltes could be enllanced by 1/10re, 110t less, fl'equentIISe of 'u!'ies. It I
at'gued that sensible ad\, Deales \\, ill 1101 risk ti^, ing a jiny's )attoiice b
needlessly \\, asting time. It 11as aigtied that case Inaneoeineiit techiti Ile
shotild make IISe o1/11is calmcity to combine all advocate's bievit 81<1 11 e
July s I'apid, and vintially inscrutable decisions LA 17,173di, <1,6 Dec. 200 I,
,rosoo

Jury trials served tlie criticalIy important function of ei}ablino Go >10 outs'd 11 I 0 I
system and otlier anTis of government to take a direct Jart in tile I I t ' o f
governiiieiit. I suggest tl}is factor is be coniin0 11}CTeasiit01 11/1 orta t b
engulfed by the secret workings of secret tribunals secretl run b Iac I I I Id' or
bigli office,

7

*

13

As the Bar Association said in 1965, of tilejury systeiii "It and tlie f. I ' 'd I
best irisurai, .CG the citizei} call have aoainst the undue encroacl^}Tent f "'. Th
words are more significant today than ill 1965.

Yours sincerely

Ian Barker QC



From: Ian Barker QC Imailto:ianbarker c bi ond. coinl
Sent: Monday, 5 January 2015/2:58 PM
To: Philip Seith
Cc: Alastair MCConnachie
Subject: CIVIL JURIES

Philip SGIth
c. c. Alastair MCConnachie

Dear Philip

CIVIL JURIES

I refe!' to lily subiiiissioii of 8 December to the President. 111 considering my
submission could tile Council please take account of the paper by the Hoii A M
Gleesoti AC QC published ill Bai' News Winter 201333, particularly at 34 and
35. See attached fi'o111 paoe 34:

This rule of appellate liractice 11ad its o1'i, Till ill 1/10 PI'i\, y COLInci1 11/01'e than a
centtii'y ago. but it is wonli 1101ing that the OPPoi'lullit>, foi' attempted I'eveisals
of filldiiTgs of fact 11as beeii Inaoiiified in I'eceiit times by 1/1e vii'Inal
disappeai'allce of trial by iru'y in civil cases. The finality Ihat attendeclj. 11'y
vei'dicts is all aspect of civil liti, ,ation that is probably linkiiowii to Inari>,
1110derii practitionei's btit it was a veiy impol'tallt realm'e of the legal landscaj}e
ill the past. If a civiljury were PI'operly insti'ucted. and tliei'e had been 110
other ii'regtilai'ity in the cond!ICt of the trial. then 1110jiiry's vei, dict be ino
inscrutable. was for' practical pulposes innnuiie froiii appellate jiltei'fei'eiice
unless it COLIld be showii to be perverse, The bar for appellate review was set
high

7/7e cibol^froi? 9111/03/10i'Ills dyei\, intriy 11'1'u/ 17us diniiiiished ihepi, CTC/ic, !/
filler/i!y offhe 11'io/PIOcess. 7/7e 17'ici/ hcrs' 1101/1 be con?e a liedi'ing '71/7/'SI
instance 11,111! cm 11/1/71iedproii?ise of mm'e 10 come 1/11/11 onepcii'! o1. Ihe o1hei'
Inn^ exh(1,181ed its drolldble I'esozii'ces o1' its cryei?Iles of o17peo/

WITeii trial is byjuiy, it is impol'tallt to will at first instance. TITe abolition of
1110st forIlls of civiljuiy trial has diminished tile PI'actical finality of the ti'iai
process. The trial has now be coine a hearing at first instance, with an it riplied



PI'omise of more to come 11/11il one paily or tile o111ei' 11as exhausted its
available resotii'CGs or its aveiiues of appeal.

It is clear that parliament did not contemplate tile virtual disappearance onvial by, illry
in civil cases, and s, 85 of the Supreme Court Act 11as 11ad a profound effect o11 the
leiigtli and finality of litigation.

Yours sincerely

Ian Barker

Alastaii' MCConnachie
Deputy Executive Director
T (02) 92324055
W wv, \\,. IISwber. asn au
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I^^ limiti! ^treat , ^!ling^ . ^2/11 ^until ^lates

Jane Needham SC
President
The New South \Arales Bar Association

Dear President

I agree with Ian Barker QC that the Bar Council should agitate for legislation to expand
the use of civil juries, A long time ago, another one of our predecessors (Michael
SIattery QC) and I tried in vain to interest various politicians ill the same idea. I \\, Quid
not wish to embarrass Justice SIattery by enquiring whether he still holds those views -
but I venture to guess that he does. Certainly, the years since the discussions Michael
and I 11ad, have done nothing to reduce my regret that New South Wales \\, Jongly
decided to treat civiljuries as Quadated and inefficient.

In my opinion, they are neither. Their likely influence on advocacy, courtroom
paperwork and restrictions o11 appellate challenge combine to cast great doubt on the
misguided modernism that 11as \, irtua!Iy eliminated civiljuries in this State.

Another one of our predecessors, the nori A M Gleeson AC as he now is, delivered
characteristically pointed remarks concerning the diminution of thc practical finality of
the trial process by the abolition of most fonns of civiljury trial, in Ins Byers Lecture,

Notwithstanding my appellate practice, or perhaps because of it, I see great merit in the
Bar Council considering this project. It is a more promising direction for tienuine
improvement in civil litigation than any other I know. I would regard apprehended
resistance from some quarters of the judiciary as more a reason for the Bar to pursue
such reform, than to let this error of history to continue,

More than a dozen years ago, one of your predecessors supplied a pref^. CG to Tall
Barker's splendid book 801'861 71'ied. ' Democrqcy Qiid Trill, I by July in New 8011/1^
I^'dies. I find myself quite unable to improve the way he put it. For your convenience* I
attach a copy.

But seriously, I do hope that Ian's request to you and your colleagues on Bar Council
will be carefully considered, and that this refomi proposal may be part of your
prograrruiie to improve the administration of justice.

Regards

. .

, I

23 " February 20 15
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Yours since Iy

Bret Walker

Copy: Ian Barker QC

Talep^one a^57 ^527 Fall9^^! 7974 nil 181 Pustc"itg emus
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1'110 PI'eSident

^ (

1.1S\;\; Bar Council

Dear l'resident and Council l\lent^CTS

Access to Ci. \*. I ,Tunes

I \-\Tite to urge Bar Council support for the PI'oposal that Jail Barkei' QC and other's
are I'atsing for the Ten!or, al of the clogs on access to civiljui*es.

CiviljLines need to be re~introduced, 'The I. Gasoiis I offer, are as follows;
I. The LISc of aju^, is and was always correctly seen as a fundamental

component of our s}stem of justice, It keepstliejustice s}'stentin tollch \\ith
the cojmjjt!win}* andits \, alues. It kept the community acti\, elyj!}vol\. ecl jiltjie
justice system.

Inc ci^Ithnaljustices;, stemis adequate pi'oofofthe viabin^; of a system of
justice that does not ^eqtiii'e for its operation, tile provision of judicial letsons
for its acce tance. lathe SOLID f ' .-for its acceptance. lathe sound focus o11 tile der, elopnieiit of allministrati\-e
Ia\\we 11a\'e accidentally but \\Tongly come to believe that the 171'0vision of
reasons is the essence of justice*

Tinte is not sa\, ed by, the reino\, al ofjiiiies fr^,. I ti. Ie civiljust'ice system. 'The
iaigEliofci\flint3, trials which were routinelybetweeit a ferA, days and 4 \^eel<s
\\'ere seen at the time as "too long*'. Then106'ern metlic<is of nonti\!I^,'dial
with the close emphasis on the giving of reasons and pi, oridii\^' evidence and
material to support them, are not\, just as long, '11/11, 'trials ai'e likely' to be I>otli
quicker' and shorter.

Jul^trials provide a result it}at is Diore orlessiii}mediate. The de\'dopinent of
the obligation o1.11clges to gi\, e dentalichno reasoned illd, !\Tents, especially, jin
rolltitt. e cases, has o\, er-ridden other. equally important qualities of a Good ~
justices}, stein such as finalit}.;, clear deter{rimatioi} and tile a\'oidance of
encroaching "legalism", 'The latter fitctor, nipaiticu!ar so burdens themdidary,
creates a cultttre of legal flux or uncertainty and sepal. ates tile community
front titejudicialsj. ,sten7.

i Denin:4/1 <1h;tinbers
; I, e\, e; 7
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Jury trials ha\'e the effect of preser\ing the pitnciple of openjustice by
preserving craftt\:. JUT}, trials focus on the facts. The modern calse inariaoed
trial emphasises t1101a\\,. Both at'a Decessat>, conipo!tents but the conimunit::,
accepts the lawas stated by themdge. iris the facts that aim\, decides anditis
thoseiss\!<:s tliattlie coiniT, unit^-Tollo\\'sin atrial. Tlie}'cannot do soilia cose
managed trial, The reduction of orali^, in the legal system has led to the
anomaly-, of tile so called "\\Titreii" healing. \\'niten ad\, oca^, has its role but
not at trial Ie\'elm routine cases. The concept of an open hearing or a public
court only \\'o11;s if those in the public gaiter^ can understand \\hatis
happening in the couiti'o01n. Tileloss through caseiiiai, aoenient of public
11ari'ati\'e and the use of \\, litteii ad\'00^cy has helped to empty the public
galleries of coinitton la\r countooms excepti!late inost UTILISt!al of cat, ses. The
use of tilej\!13, resolves that problem.

All associated benefit of the civiljui^, trial is the 10\\, er cost to the parties of a
jut}, healing by a\'of dance of written ad\, o00c},, Putting argument in \\T. I'tino
changes tile ing11/1/@nt. \,\Intteit ^rgL!:lient requires ale\'elofpreseiitatioii,
precision andjustification that exceeds the oral apj)1<)aclT to a simificant
degi. ee. It can take ltou^s of\^ork by anumber. of peer)re out of court to
produce a document that answers am<Igo's question. The oral, on the spot
answer* in accoi'dance \\ith ftie o121 process may be less detailed, less I>o1islied
but usually it1st as effecti\e and far. quicker and clieaper, All oral addi. cos to a
jur}, occurs on tile spot \^itIT at most a dayr or a hight or. perhaps a \\'eel<end to
prepare. It does not alto\\, for' book-length, \\, Tilteii submissions lit'odttced at
great cost and desigiTecl to assist ajGage to give I'easons that \\^11 \\jutsta!Id tile
uncertainties of appeal. Orali^, \^or{<s in criminal trials WITei, e depri\. attoiio{
libe;'I^,, is at issue and the stakes could not lie higher,

7, The finality of themIIJ, titalwill reduce themlinensebtirden onine aj> allate
courts. Appellate coints at'e reluctant tomtetfer, e \\ithjuiy decisions.
The essentialI\, oral natu^e of theju^, trial is consistent witlt the nature*
histo;:s, and skills of'the Bar. Tile ad\, Grit of tile "written hearing" has brou lit
into the advocacy' field approaches inconsistent\\ithil'Ie disciplined reasonino
of the colli. ts aria the oral Bai, , \I\inite}I subriiissions have been inn. Lidiiig into
the oral work of the Bar. They are producing schola!, I}, or aet:Elited or histoiical
or arcane approaclIes to legal arg!}merit that 11a\:e massi\, ely increased cost,
co\Ised delay and abo\'e all hat'e imposed a bill, den on it!agriTent \\, itInc.
Those ap!!roadtes are becoming inconsistent \\^thin}Idamentalrec!titreii?aits
of a goodjlistice system; natriel\r, quick aria final* Often tilese \\titreii
subri}isstints are not coining 't^'Qin tile Bar.

For well over, a decadejt!dge$ ill AUSt!'alieni stiperior courts ha\'e been
corn. !>lainii\:;, as an adjunct to tile de\, dopinent of case manaoe:Dent* about the
pionx oral addi. ess to \\litcli tile^ are ebb6ed tollsten, as well as illeffecti\. e aria
}>Edonged. o. 0ss exan^illatiozt, and a fail!::!. e b},, the profession to decide 1.1 ion
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and pursue the bestpoi!It and abandon the others' But anyone could
understand why these tendencies 11a\'e de\:6.10ped, as tliejudoes suggest, in
Diore recentlini. es. The ability to persuade aimy on the one hand, compared
\Titli tile abiiit;, to provide ajudge \Tiffi tile material to ,, i\. e reasons in Ia\, o11^ of
one's diei!ts, are profoundl}' differ'ent ill namre, The complaints nTade by, tile
judicialy are really that the modern \\Titren ad\'neate is not doino what the
PI'mr oral ad\'cotte did. Of COLIi'se file}' ai'ei}ot. They are clan, ., ino out
completely different functions. Alter'native pleadin@ and alternati\, e ai':, URICnt
are the only prop}I}, lactics available to appellate review, to increasing
technicalil:!:' ill pleading (that \\ere so careful13' ri^jested in refer'Ills here over
40 }'ears ago), and to the effects of the uncertaini:^' caused by incl, eased
appellate re\'Ie\\' or\, eiy detailed judicial I'easo!}inc. Tliat increased re\'ie\v
may, "ae\don the Ia\\" but it harms the legal system. I snorest that this "cost"
is notjustified by the alleged der*eiopment of tile law, especially in 1,011tine
cases. Junes are an antidote to inevitable legalISIT},

10. ,Juries keep 1<510\\, ledge of the legal s}stem am'e in tile community. Coinpai'ed
\\ith tile civiljustice system, the criminal justice SI!:stem, for all its falllts, \Torl<s
better, fastsi. , cheaper in the gi. eat bulk of cases, and \\ith greater community
acceptance. illore importantlyit is keeping alive the kno\\led, ,e and cultlire of
the crii}final mr}, trial. 'I'beloss offIle ci\, jin:yis tile loss offo111. Iai, people pel'
a}atte^ discussing their experience later, at home, in the work place o1' ill the
pub. Even titose not selected had their stories totalI. The connection of the
legal system \\ith the coinmuni^' through tilejtii3r could not be o\, er-
emphasised.

11. Decisions about credit, basecli!ponthe acceptance of one \'ersioii over
another, 11a\'e alway's provided the itichciary \\itnone of the most aistLn'bind
palts of their work:I'he^ endea\, our to finci other ways to decide cases than on
credit, \vliiclt ill turn causes other problems and fails to address \\nat is, in tile
eyes of the conimui}it^, ageiiuirre credit problem, Such questions \\'a. e 211\va}, s
I>astlefttojt!Ties. Ajui:}, decision on a credit!>ofnt does not seem to do tile
damage to the justice systemtliat themages legitimateIyfear. The provision of
reasons for, a credit decision is and al\\, ays has been a deepl}, ai. tificial act,

i2, We must accept too, that civiljitries gave ate Bar proper scope for,
representation of a client. just as the^ do in the elmiinal counts. The Dioder!I
c:^se managed hearing is slid\ a trussed lip*judicialIy controlled exa. vise that
the scope and role of counsel has come to be more confined than is healthv
even if ^^ good adj:}mistrati\'e ^easons. The ;{}doe has come to hold the stare
ill the modern coinii\on law court in a way that the ad\'oca. te for' a pal'i:., IISed
to do. That is all winealthy de\, elopinientior themdidmy (and probably not
one it sought}, 1:1}!leakliy ^or, the Bar, and I saddest, for tile standing of\}Ie civil
.iaistice s:-^;tern. 160 not seek to argue the problen}s of case management for
tile Barnt this submission (though l suggest they need to be exaltiiited).
Rather, I argue aiat <111/01ig other' tilings, juries act as a protection for' e\'a^one'
againsts}^;term<: alla adr:Ith, ish:ati\'e reforms aimed at;\!st;'t;. able goats tsuc!\ as
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fist control) but which ha\, e unintended consequences, titc111thrid forthe Bar,
Juries are a fitndari\eitai component of tilejustice s}, stenT and keep e\, ei\'one
jin, o1*,'ed \*ichin their proper' role.

13. There is 1'20 pointin arguingtiiat courts ofeq!jin, \\on^successftil^~\titliout
jin*Ies, Tile histor:;, of equit5. is as different from the use of a civiljiii^ as the
jui}, is from the 11.10dern, disconnected "tital" of a 1/3'bi^d, case managed
publicly incomprehensible, writtenliearing. Equity is a chilei, ent world. Tilere
are numerous other such "worlds" in tilelaw. The contention is not that all
non-citrontal\\Drl< should go to ci\'jutiries, Rainei'iths that ^rere is and
at\\^i's \till be a1>o<1y of easilyidentifiable routine cases that are best heal'd by
juries and tliatiii doing so \-ve presci\'e an important internal check and
stabilizing denient of then^stice systeni,

1.4. The common Ia\\', tilejttstice system anathe con1111uni^,, needjui'ies. I In'ge
tile Council to support their re~introduction. I suggest titat the conimoii law
Bench at least, is likely to provide substantial support for the proposal.

\

Yoiirs Faithfully. ,

\
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The President
New South Wales Bar Association
Selbome Chambers
B/t 74 Phillip Street
SYDNEY NSW 2000

EMAIL:

Dear President

I support an application by the Bar Council to sponsor or support legislation to reinstate
the right to trial by jury in civil actions in the Supreme and District Courts.

I endorse the statements of Barker QC, Walker SC and Gormly SC in support of the
application and would emphasise that juries are a major community resource for the
justice system.

Jury trials ensure that the community is involved in the justice administration. In my
experience as a District Court Judge, juries in criminal trials listen carefully to the ';-
directions of law by the trial judge and have no hesitation in requesting clarification of
any direction. It is also very common for juries to request copies of the transcript of
evidence in determining questions of fact.

The determination of facts by a jury is the basis of the sentence by the judge. There are
a number of appeals in criminal trials particularly relating to sentencing but the binding
nature of findings of fact by the jury enable appeals to be dealt with expeditiously.

It is patronising to suggest that juries are unable to determine complex questions of fact,
In a defamation action in which I sat as the judge the jury determined that imputations
numbering over 20 were defamatory or non-defamatory. The findings of the jury brought
about the subsequent final is ation of the action, The additional benefit was that there
was no need for any written reasons,

In individual cases and particularly in country sittings there may be good reasons to
dispense with a jury, but the suggestion that a judge alone hearing in civil actions
automatically results in the more efficient disposal of an action is, I consider untenable.

My experience with jury trials extends over a period of time since being admitted to the
Bar and from my appointment to the District Court Bench in f 997 and as an acting
judge until retirement in August 20,3.

resident nswbar. asn. au

20 Coolawin Road
NORTHBRIDGE NSW 2063

, I'~'\
,,' Yoursfaithf 11y ,* I

";?""'9^ QC I"'Alt' .Puckeridge QC


