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Recommendations

Recommendation 1

2.66 That the Senate reaffirm its commitment to the principles of ministerial
responsibility and accountability regarding the answering of questions and
provision information to the Senate and it's committees in accordance with the
standing orders and other orders of continuing effect, and notes that all senators,
including ministers, are responsible and accountable to the Senate.

Recommendation 2

2.67 That the committee asks the Senate to insist that the Attorney-General
respond to the committee's questions, noting the failure of the Attorney-General
and officers of the Attorney-General's Department to provide responses to many
of the questions that would enable clear facts to be established regarding the
Commonwealth's actions relevant to this inquiry.
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Chapter 1
Background

1.1 On 29 November 2016, the Senate referred the following matter to the Legal
and Constitutional Affairs References Committee for inquiry and report by

21 March 2017:

1) The nature and scope of any agreement reached by the Commonwealth
and Western Australian governments in relation to the distribution of
proceeds of the liquidation of, and litigation concerning, the Bell Group of
companies (the proceeds), with particular reference to:

a) the priority order for distribution of the proceeds;

b) the Commonwealth’s position in relation to the distribution of, and
litigation concerning, the proceeds;

c) any connection between the above and the settlement of other disputes
between the Commonwealth and Western Australian governments,
including regarding the distribution of GST revenue between the states;

d) any direction or instruction given by the Attorney-General to the
Solicitor-General, either directly or through his office or department, in
relation to the conduct of litigation concerning the proceeds;

e) any connection between the above and the issuing of the Legal
Services Amendment (Solicitor-General Opinions) Direction; and

f) any other related matter.

2) That the Senate directs the Attorney-General (Senator Brandis) and the
Minister for Finance (Senator Cormann) to appear before the committee to
answer questions.'

1 Journals of the Senate, No. 22, 29 November 2016, pp. 664—665.

Note: Senator Cormann made himself available to attend public hearings for this inquiry.
However, the Senator was unable to attend at the time he was initially invited to a hearing.
Although the Senator subsequently made himself available to attend a hearing at another time,
the committee decided not invite him again to give evidence. Ultimately, the Senator did not
provide any evidence to the committee, and the inquiry findings have been made on the basis of
evidence heard from other witnesses.
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1.2 The Bell Group of Companies (Bell Group) was a large diversified
conglomerate of companies, which had several member companies go into liquidation
between 1991 and 1993.

1.3 The Insurance Commission of Western Australia, which was previously called
the State Government Insurance Commission, led a long running legal case against a
number of Australian and international banks to recover money following the collapse
of Bell Group. The litigation began in 1995 and focused on the issue of loans to the
Bell group of companies. The litigation was undertaken in several jurisdictions,
including in the High Court of Australia.

1.4 While the distribution of funds to creditor banks occurred following the
collapse of the Bell Group, litigation to recover funds for other creditors is ongoing.”
As the result of a 2006 Federal Court judgment, the banks were found liable to pay
$1.7 billion to the other creditors, including the Australian Taxation Office (ATO) and
the Insurance Commission of Western Australia ICWA).

1.5 After more than two decades of litigation, the matter has still not been
resolved, which makes it the longest-running and most costly corporate liquidation
process in Australian history.

Statement of the Attorney-General to the Senate

1.6 On 28 November 2016, the Attorney-General, Senator the Hon George
Brandis QC, made a statement to the Senate, in which he outlined his understanding of
the Commonwealth's awareness of and action in the Bell Group matter.® This
statement will be discussed in detail in Chapter 2.

Order for the production of documents

1.7 On 30 November 2016, the Senate moved and passed an order for the
production of documents by the Attorney-General as follows:

That—

(a) the following documents relating to the Bell Group liquidation and
the Western Australian Bell Group Companies (Finalisation of
Matters and Distribution of Proceeds) legislation be provided to the
Legal and Constitutional Affairs References Committee by the
Attorney-General:

(1) correspondence, including but not limited to, briefings,
letters, memoranda and aides memoire between the Attorney-
General and:

(A) the Treasurer of Western Australia,

2 Statement to the Senate by Senator George Brandis, Attorney-General, Senate Proof
Statements, 28 November 2016, p. 21.

West Australian Assembly Hansard, 6 May 2015, p. 3167.
4 Senate Hansard, 28 November 2016, pp.3323-3329.



(B) the Attorney General of Western Australia, and
(C) the Solicitor-General,

(i1) any file notes held of any meetings between the Attorney-
General and:

(A) the Treasurer of Western Australia,
(B) the Attorney General of Western Australia, and
(C) the Solicitor-General,

(i11) briefings to the Attorney-General from the Solicitor-
General, Australian Government Solicitor and Attorney-
General’s Department, and

(iv) correspondence between the Australian Government
Solicitor and the Attorney-General’s Department and the
Western Australian Department of the Attorney General, or the
Western Australian State Solicitor’s Office;

(b) the time frame for the documents covered by this motion is 1
November 2015 to 30 March 2016; and

(c) the documents be provided by no later than 14 December 2016.

1.8 Pursuant to this order, the Attorney-General provided documents to the Senate
on 14 February 2017.

Conduct of the inquiry

1.9 Details of the inquiry were advertised on the committee's website, including a
call for submissions by 17 January 2016.” The committee did not receive any
submissions but did receive evidence at public hearings and through tabled
documents. The committee held public hearings in Canberra on 7 December 2016,

17 February 2017, and 8 March 2017. A list of witnesses who attended these hearings
to give evidence is available at appendix 2 of this report. Full Hansard transcripts of
the hearings are available on the committee's website.

1.10  This is an interim report, due to the fact that the committee has been frustrated
in its request for information from the Attorney-General's Department and the
Attorney-General. The committee intends to table its final report by 21 June 2017.

Structure of this report

1.11  There are two chapters in the report. This chapter sets out the administrative
details of the inquiry, as well as a brief outline of the Bell Group liquidation process.

5 The committee's website can be found at www.aph.gov.au/Parliamentary Business/
Committees/Senate/Legal and Constitutional Affairs



http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Legal_and_Constitutional_Affairs
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1.12  Chapter 2 sets out the facts of the Bell inquiry. It includes a timeline of
events, including evidence gathered over the course of this inquiry about when
members of the government and Commonwealth departments first became aware of
the Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Act
2015 (WA) (Bell Act). It also discusses the key issues raised during the inquiry and
sets out the committee's views and recommendations.

Acknowledgements

1.13  The committee thanks all witnesses who gave evidence at public hearings.



Chapter 2

Key issues

2.1 This chapter sets out the facts of the collapse of the Bell Group of Companies
(Bell Group) and subsequent litigation concerning the tax debt owed to the
Commonwealth, considering the key issues relevant to the inquiry. This will include a
discussion of the Western Australian Government's involvement in the matter through
the enactment of the Bell Group Companies (Finalisation of Matters and Distribution
of Proceeds) Act 2015 (WA) (Bell Act), and the actions of Western Australian and
Commonwealth ministers and relevant departments and agencies of both
governments, in particular, the actions of the Commonwealth Attorney-General.

2.2 On 6 May 2015, the Western Australian Treasurer, The Hon Dr Mike Nahan
MLC, introduced the Bell Act into the Western Australian Parliament, with a view to
concluding the Bell Group litigation process. In his second reading speech, he outlined
the purpose and aim of the bill:

That litigation threatens to consume more time and resources of this State,
judicial and otherwise, with no prospect of resolution in the short term.

This Government is not prepared to allow the continuation of a third or
possibly fourth, decade of expensive Bell litigation consuming the judicial
and government resources of this State.

Therefore the Government has introduced the Bell Group Companies
(Finalisation of Matters and Distribution of Proceeds) Bill 2015. This Bill
ensures a fair and expeditious end to the Bell litigation, providing for an
equitable distribution of funds held by the liquidator...

This Bill provides a framework for the dissolution of those Bell Group
companies registered in Western Australia, and the administration and
distribution of the Bell litigation proceeds to avoid the perpetual litigation
that appears to be inevitable on any issue associated with these companies.'
2.3 The Bell Act was passed by the Parliament of Western Australia on
26 November 2015.% The legislation prioritised the Western Australian Government's
claims for Bell Group liquidation funds before the claims of other creditors, including
the tax debts to the ATO.?

2.4 The Bell Act establishes the Western Australia Bell Companies Administrator
Authority under sections 5F and 5G of the Corporations Act 2001 (Cth) (Corporations

1 The Hon Dr Mike Nahan MLC, Treasurer of Western Australia, Western Australian Assembly
Hansard, 6 May 2015, p. 3167.

2 Western Australian Assembly Hansard, 26 November 2016, p. 9112.

3 Dr Nahan, Second Reading Speech, Western Australian Assembly Hansard, 24 March 2016,
p. 1932.
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Act) to manage the winding-up process of the Bell Group. It also establishes the
Western Australia Bell Companies Administrator Authority Fund to expedite the
winding-up process, maximise funds available to creditors, and prioritise creditors
based in Western Australia.”

Constitutional issues

2.5 Following its enactment on 26 November 2015, proceedings challenging the
constitutional basis of the Bell Act were immediately brought by non-government
creditors, including W.A. Glendinning & Associates Pty Ltd, in the High Court of
Australia (High Court). The proceedings were brought on the basis that the Bell Act
was inconsistent with the Income Tax Assessment Act 1997 (Cth) (Income Tax
Assessment Act) and the Taxation Administration Act 1953 (Cth) (Taxation
Administration Act), under section 109 of the Commonwealth of Australia
Constitution Act 1901 (the Constitution), in addition to the reliance by the Bell Act on
sections 5F and 5G of the Corporations Act.’

2.6 On 8 March 2016, the Australian Taxation Office (ATO) intervened in the
case. The ATO was represented by the Solicitor-General of the Commonwealth,
instructed by the Australian Government Solicitor. As the proceedings raised a
constitutional issue, a notice under section 78B of the Judiciary Act 1903 (Cth) was
issued to the Commonwealth and the states and territories, offering the opportunity for
the Commonwealth to intervene in the proceedings. Whilst the ATO is the relevant
Commonwealth agency in the context of the Bell Act litigation, the Commonwealth
also had an option to intervene in the proceedings in addition to the ATO.° On
30 March 2016 the Attorney-General intervened in the case on behalf of the
Commonwealth.

2.7 On 16 May 2016, the High Court upheld the constitutional challenge to the
validity of the Bell Act on the basis that there was an inconsistency between the Bell
Act and the Income Tax Assessment Act and the Taxation Administration Act. This
decision struck down the Bell Act under section 109 of the Constitution, without
giving consideration to the argument presented by the Commonwealth in relation to
sections 5F and 5G of the Corporations Act.” The High Court judgement includes a

4 Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Act 2015 (WA).
5 High Court, Short Particulars Case S248/2015, p. 1.

Sections 5G and 5F of the Corporations Act allows State or Territory legislation to override the
Corporations Act where the State or Territory law declares the matter it addresses is a matter
that should be excluded from the Corporations Act, and there is direct inconsistency between
the laws, so they cannot operate concurrently.

Section 109 of the Constitution addresses inconsistency between state and federal legislation
and declares that valid federal laws prevail over inconsistent State laws, to the extent that they
are inconsistent.

6 Mr Andrew Mills, Second Commissioner, Australian Taxation Office (ATO), Committee
Hansard, 7 December 2016, p. 10.

7 Bell Group N.V. (in liquidation) v Western Australia; W.A. Glendinning & Associates Pty Ltd v
Western Australia; Maranoa Transport Pty Ltd (in lig) v Western Australia [2016] HCA 21
(16 May 2016).
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quote from the Commissioner of Taxation who stated that the drafter of the Bell Act
proceeded 'blithely in disregard' of the Commonwealth tax legislation:

The Commissioner concludes his written submissions with the observation
that the basic problem here is that the drafter of the Bell Act either has
forgotten the existence of the Tax Acts or has decided to proceed blithely in
disregard of their existence. That, indeed, is the basic problem.®

2.8 The committee was told by the AGD that, in their view, whether or not the
Commonwealth separately intervened in the proceedings was not significant, as the
same arguments would be presented in the High Court by the ATO:

At the heart of what the commissioner wished to argue there was a
constitutional argument that was going to be run by the Solicitor-General
about the validity under section 109 of the Constitution of the WA Bell
litigation...The Commonwealth arguments about the revenue law and the
invalidity of the WA litigation would be made by the commissioner even if
the Attorney did not intervene.’

Consultation between the Attorney-General and Solicitor-General

2.9 According to his statement to the Senate, the Attorney-General, Senator the
Hon George Brandis QC, was initially of the view that once the ATO had decided to
intervene and be represented by the Solicitor-General in the High Court on
8 March 2016, the Commonwealth's interests were sufficiently represented:

...the Commonwealth, through the ATO, was before the court and the
Commonwealth's interests were represented by the ATO, on whose behalf
the then Solicitor-General, Mr Gleeson, appeared. Mr Gleeson's client was
the ATO. His instructions were given by the Australian Government
Solicitor on its behalf. My view, at that time, was that this was a matter
between the Western Australian government and the ATO. '

2.10  The Attorney-General has indicated that the Solicitor-General was 'strongly of
the view' that the Commonwealth should intervene in the High Court, in addition to
the ATO."" The Attorney-General subsequently accepted the approach recommended
by the Solicitor-General:

After I indicated that 1 did not intend to intervene in the proceedings on
behalf of the Commonwealth, I was contacted by the Solicitor-General, Mr
Gleeson. He gave me certain advice. I do not, by what I am about to say,
waive the Commonwealth's privilege in that advice. It is sufficient to say
that Mr Gleeson was strongly of the view that the Commonwealth should

8 Bell Group N.V. (in liquidation) v Western Australia; W.A. Glendinning & Associates Pty Ltd v
Western Australia; Maranoa Transport Pty Ltd (in lig) v Western Australia [2016] HCA 21
[54].

9 Mr lain Anderson, Deputy Secretary, Attorney-General's Department (AGD), Committee
Hansard, 17 February 2017, p. 20.

10 Senator the Hon George Brandis QC, Attorney-General of Australia, Senate Hansard No. 6,
2016, 28 November 2016, p. 3326.

11 Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3326.



intervene...Although, as I have said, my view of the litigation is that it
primarily involved section 109 issues concerning the Income Tax
Assessment Act and the Taxation Administration Act and was likely to be
disposed of on that basis, I saw the force of what Mr Gleeson put to me and
I accepted his advice.'?

2.11  After the Commonwealth gave notice that it would also intervene in the High
Court on 30 March 2016, Western Australian ministers sought a regulation by the
Commonwealth under section 51 of the Corporations Act to facilitate the continued
operation of the Bell Act. In a letter to the Western Australian Attorney-General dated
4 April 2016, the Attorney-General and the then Assistant Treasurer the Hon Ms Kelly
O'Dwyer MP cite the Solicitor-General's advice in forming their view that such an
arrangement would be inappropriate. They also indicated their intention to continue
with the Commonwealth's intervention in the High Court."

2.12  The Attorney-General stated in the Senate that following the hearing in the
High Court, he met with Dr Nahan and the Hon Mr Michael Mischin MLC, Attorney-
General of Western Australia, '...who expressed in strong terms their disappointment
that [ had given instructions for the Commonwealth to intervene and that the ATO had
intervened'."*

2.13  An issue relevant to the terms of reference was whether the Attorney-General
instructed the Solicitor-General not to challenge the Bell Act in the High Court. A
senior officer of the Attorney General's Department (AGD) stated that he was present
at a meeting attended by the Attorney-General and the Solicitor-General. When asked
whether '...the Attorney-General told the Solicitor-General to run dead or not proceed
to the High Court' he responded: 'There was no discussion in those terms'."” He further
stated that:

...there was a discussion around the fact that the Solicitor-General had put
some views to the Attorney...and there was a brief discussion around the
case and the reasons for intervention. I think the Attorney said words to the
effect of he would look into it further.'

2.14  The issue of whether the AGD had drafted a direction to prevent the ATO
from intervening in the case was discussed at the first public hearing of the inquiry.
AGD was asked: "Was your Department ever asked to draft a formal direction that the
ATO should not intervene?' They replied: 'Not by the Attorney''’ and took the
question on notice when asked if this was ever requested by the Attorney-General's

12 Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3326.
13 Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3327.
14 Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3327.

15  Mr Anderson, AGD, Committee Hansard, 17 February 2017, p. 10.
16 ~ Mr Anderson, AGD, Committee Hansard, 17 February 2017, p. 10.

17 Mr Anderson, AGD, Committee Hansard, 7 December 2016, p. 43.
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office.'® At the time of reporting, an answer to the question on notice had not been
provided to the committee.

2.15 In a public hearing, the AGD was also asked about the proximity of
discussions about the Bell matter between the Attorney-General and the Solicitor-
General, and an amendment to the Legal Services Directions initiated by the Attorney
in May 2016. The Secretary of the AGD provided his view that the two incidents were
not related."’

2.16  The Secretary of the AGD was also asked whether he witnessed the Attorney-
General instructing or requesting the Solicitor-General not to run a particular
argument in the High Court in relation to the Bell litigation. He replied: "No. I have
not been involved in any sorts of meetings where that sort of situation could have

. 20
arisen'.

2.17  During the third public hearing, Senator Watt asked the Attorney-General:
'...did your office ask your department to prepare a direction to stop the ATO from
intervening in this litigation?'.”' The Attorney-General also declined to answer this
question:

That is the question which [the Department] objected to answering on
public interest immunity grounds, and for reasons that have already been
discussed, that is the position that I will maintain.**

2.18  Documents obtained by a freedom of information request suggest such a
direction did exist. An email exchange about the Bell matter between senior members
of the ATO refers to an attachment entitled 'Possible Attorney-General's direction
under the Judiciary Act'.”> This would appear to contradict previous testimony given
by the ATO that they were not aware of any direction proposed by the Attorney-
General, and requires further explanation.

Dealings of the Commonwealth and Western Australian Governments

2.19 A key question for this inquiry is whether there was a deal between the
Western Australian and Commonwealth governments about the distribution of tax
revenue expected to result from the Bell Group insolvency process.

2.20  In the lead-up to the introduction of the Bell Act into the Western Australian
Parliament, the WA Treasurer at the time, Dr Nahan, had discussions with his then
Commonwealth counterpart the Hon Mr Joe Hockey MP, before writing to him
formally on 13 April 2015. Dr Nahan informed Mr Hockey that the Western
Australian Government planned to introduce legislation to conclude the Bell Group

18  Mr Anderson, AGD, Committee Hansard, 7 December 2016, p. 43.

19  Mr Chris Moraitis, Secretary, AGD, Committee Hansard, 7 December 2016, p. 44.
20  Mr Moraitis, AGD, Committee Hansard, 7 December 2016, p. 52.

21 Senator Murray Watt, Committee Hansard, 8 March 2017, p. 18.

22 Senator Brandis, Committee Hansard, 8 March 2017, p. 18.

23 Mr Mills, ATO, email correspondence to Mr Chris Jordan, Commissioner of Taxation, ATO,
29 November 2016.
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liquidation. In this correspondence, he clearly indicated that this legislation would use
the power of the State to 'displace certain provisions of the [Commonwealth]
Corporations Act'.** Dr Nahan concluded by stating that:

I trust that our discussion and this letter have conveyed to you the narrow
and unique circumstances driving the Western Australian Government to
introduce the planned legislation. I also trust that you would therefore see
no need for the Commonwealth to contest the legislation we plan to
introduce into the Western Australian Parliament.?

2.21  On 29 April 2015, Mr Hockey replied to Dr Nahan, acknowledging that the
proposed state legislation could displace Commonwealth legislation:

Australia's corporate law, including the Corporations Act 2001, is
dependent on a referral of power from each of the States in the federation.
As you note in your letter, that legislation provides a mechanism for the
States to retain their rights to make laws in relation to corporate law
matters, even where those laws conflict with the Corporations Act.

The Western Australian Government is choosing to exercise its right to
displace the Corporations Act in this instance given the unprecedented
circumstances of the long running Bell Group liquidation. I note this should
not be seen as a precedent for future actions which may undermine the
national corporations scheme.”°

2.22  However, Mr Hockey also stated that he supported 'fair outcomes' for
creditors and his view that there should be 'good faith' engagement in relation to the
distribution:

I acknowledge the desire of the Western Australian Government to see an
efficient and timely conclusion to the Bell Group insolvency process. It is
important that the ensuing process result in, to as great an extent as
possible, fair outcomes for creditors consistent with their legal positions
before the legislation takes effect.

I understand that the proposed legislation will require any future
determination in relation to creditor distribution to have due regard to the
agreements between creditors on distribution issues. I consider that an
outcome that mirrors as closes as possible a commercially acceptable
agreement, as would have been determined by the parties themselves, is the
optimal outcome to be sought. I trust that the Western Australian

24 The Hon Dr Mike Nahan, Treasurer of Western Australia to the Hon Mr Joe Hockey MP,
Treasurer, Letter of 29 April 2016, p. 2.

25  The Hon Dr Mike Nahan, Treasurer of Western Australia to the Hon Mr Joe Hockey MP,
Treasurer, Letter of 29 April 2016, p. 2.

26  The Hon Mr Joe Hockey MP, Treasurer of Australia, to The Hon Dr Mike Nahan, Treasurer of
Western Australia, Letter of 29 April 2016, p.1.
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Government will therefore continue to engage in good faith in the
forthcoming mediation processes.?’

2.23 It is unclear what verbal discussions took place between Mr Hockey and
Dr Nahan. However, on 25 November 2015, Dr Nahan told the Western Australian
Parliament that he did not expect that the ATO would initiate a constitutional
challenge to the Bell Act in the High Court:

I do not think there is any indication from the Australian Taxation Office
that it plans to do so. Its focus so far has been to get what it perceives as its
fair share ... The ATO has not said anything about a constitutional
challenge...”

2.24  Prior to 2 March 2016, the Hon Christian Porter MP, currently Minister for
Social Services, and former Treasurer and Attorney-General in the Western Australian
Government also became involved in the matter. Senator Brandis advised the Senate
that Mr Porter received an email from the Western Australian State Solicitor that
contained a summary briefing and slides on the historical background to the matter, as
well as copies of the correspondence between Dr Nahan and Mr Hockey.”” The
Attorney-General stated that he became involved on 3 March 2016 when he discussed
the matter with Mr Porter, who informed him about the email he received from the
Western Australian State Solicitor. The Attorney-General advised the Senate that he
considers that was when his personal involvement in the matter first occurred,

although his '... office had been dealing with the matter prior to that time'.*"

2.25 The former Western Australian Attorney-General, the Hon Mr Michael
Mischin MP, has stated that he spoke to the Commonwealth Attorney-General in early
February 2016, apparently contradicting the Attorney-General's position described
above.’’ At a Senate Estimates hearing of the Legal and Constitutional Affairs
Legislation Committee on 28 February 2017, the Attorney-General addressed the
issue:

At the time [ made my 28 November statement, I had no recollection of the
exchange to which Mr Mischin refers. I still have no recollection of it.
Were I to say that I recall such an exchange, I would be misleading the
Senate, because I do not. ... That said, I do not dispute what Mr Mischin
says. | am not in a position to do so, because I do not recall the exchange. 1
do not say that it did not happen. I merely say that I do not recall it. Of
course I do speak to Mr Mischin from time to time. Early last year, I had a

27  Mr Hockey MP, to The Hon Dr Mike Nahan, Treasurer of Western Australia, Letter
29 April 2016, p.1.

28  West Australian Assembly Hansard, 25 November 2015, p. 8965.
29  Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3325.
30  Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3325.

31  Shane Wright, 'George Brandis denies misleading Senate about phone call with WA Attorney-
General', The West Australian, 1 March 2017, https://thewest.com.au/politics/federal-
politics/george-brandis-denies-misleading-senate-about-phonecall-with-wa-attorney-general-
ng-b88401444z (accessed 14 March 2017).



https://thewest.com.au/politics/federal-politics/george-brandis-denies-misleading-senate-about-phonecall-with-wa-attorney-general-ng-b88401444z
https://thewest.com.au/politics/federal-politics/george-brandis-denies-misleading-senate-about-phonecall-with-wa-attorney-general-ng-b88401444z
https://thewest.com.au/politics/federal-politics/george-brandis-denies-misleading-senate-about-phonecall-with-wa-attorney-general-ng-b88401444z
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telephone conversation with him, at his request, for the purpose of
discussing the appointment of a judge to the Family Court of Western
Australia. It may be, though this is only conjecture on my part, that Mr
Mischin said something to me about Bell at the end of that conversation—
though, as I say, if he did, I do not recall it. In any event, I do not consider
Mr Mischin's statement to be a contradiction of what I told the Senate about
the time at which my personal involvement in the matter began—that is, as
and from my meeting with Mr Christian Porter on 3 March.*

226  With regard to the Attorney-General's statement to the Senate on
28 November 2016, he claimed that stating 'l recall' once at the beginning of the
statement, he qualifies anything he later says.”> Further, the Attorney-General has
repeatedly told the Senate that 3 March 2016 was the first time he became involved in
the Bell matter.”* This is arguably a semantic assertion and reminiscent of the manner
in which he approached the committee's 2016 inquiry into his amendment of the legal
services direction where he argued that on his definition he had 'consulted' with the
Solicitor-General, a statement that was accurate according to his particular definition
of 'consultation'.*> According to the Attorney-General:

The statement I gave to the Senate was chronological, so of course if the
first involvement in the matter I recall was on 3 March then obviously
everything subsequent to that is qualified by the words 'l recall'. I have no
recollection—.

2.27 The Hon Ms Kelly O'Dwyer MP, who became the Minister for Small
Business and Assistant Treasurer with responsibility for the Australian Taxation
Office on 21 September 2015, was also involved in the matter. The Attorney-General
has strongly refuted the suggestion that he (or Ms O'Dwyer) had any knowledge of a
verbal agreement between the Western Australian and Commonwealth Treasurers:

There has been much mention of an asserted agreement between the
Commonwealth and the Western Australian Government. If Western
Australian ministers considered their dealings with Mr Hockey to constitute
some form of agreement, I can only observe that the only written record of
those dealings—the exchange of letters between Dr Nahan and Mr Hockey
of April 2015—does not, in my view, constitute or evidence such an

32 Senator Brandis, Senate Legal and Constitutional Affairs Legislation Committee, Senate
Estimates Hansard, 28 February 2017, p. 105.

33 Senator Brandis, Senate Legal and Constitutional Affairs Legislation Committee, Senate
Estimates Hansard, 28 February 2017, p. 115.

34 See, for example, Senator Brandis, Senate Legal and Constitutional Affairs Legislation
Committee, Senate Estimates Hansard, 28 February 2017, pp. 105, 111, 113, 114, 115, 120,
122.

35  Senate Legal and Constitutional Affairs References Committee, Nature and scope of the
consultations prior to the making of the Legal Services Amendment (Solicitor-General
Opinions) Direction 2016, 8 November 2016, p. 12.

36  Senator Brandis, Senate Legal and Constitutional Affairs Legislation Committee, Senate
Estimates Hansard, 28 February 2017, p. 115.
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agreement. In any event, whatever may have been discussed between Mr
Hockey and Dr Nahan, neither I nor Ms O'Dwyer was aware of it at the
time; we first became aware of the position asserted by Western Australian
ministers after speaking to them on 4 March 2016. Nothing in any of my
discussions with Mr Mischin constituted an agreement, as Mr Mischin
himself has said.*’

2.28  Senator Brandis has further stated that '...I have no knowledge of what passed
between Mr Hockey and Dr Nahan other than what is revealed by the April 2015
exchange of letters, which lends no credence to that view'® In response to any
suggestion that he participated in a deal that preferenced the Western Australian
Government over the Commonwealth Government in the distribution of tax revenue

from the insolvency process, the Attorney-General stated:

...every decision I made in this matter did protect the interests of the
Commonwealth: by supporting the decision of the ATO to intervene in the
matter and by deciding to accept Mr Gleeson's advice that the
Commonwealth of Australia should also intervene in the matter.*

2.29  The Attorney-General stated that he spoke to Ms O'Dwyer and a senior ATO
officer, Mr Andrew Mills, between 5 and 7 March 2016 '...to settle the
Commonwealth's position in relation to the High Court proceedings...in particular in
light of the views that had been expressed to us by the Western Australian ministers'.*

Further, he stated that:

...after my discussions with Ms O'Dwyer and Mr Mills, I arrived at the firm
conclusion that it was desirable that the ATO should intervene to protect the
interests of the Commonwealth, notwithstanding the views that had been
expressed by Mr Mischin and Dr Nahan regarding Dr Nahan's discussions
with Mr Hockey and the related exchange of correspondence. I was also of
the view, at that stage, that it was not necessary for the Commonwealth to
intervene in addition to the ATO. Accordingly, the ATO intervened in the
Bell litigation on 8 March, which was the final date for the ATO to lodge
with the High Court its application for leave.*!

2.30 A key question for this inquiry is whether there was a deal between the
Western Australian and Commonwealth governments about the distribution of tax
revenue from the Bell Group insolvency process. The letters described above appear
to indicate that a deal may been struck. Dr Nahan's statements in the Western
Australian Parliament that he did not expect that the ATO would initiate a
constitutional challenge to the Bell Act in the High Court are significant, particularly

37  Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3328.
38  Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3328.
39  Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3328.
40  Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3326.
41 Senator Brandis, Senate Hansard No. 6, 2016, 28 November 2016, p. 3326.
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given that if a deal was made, hundreds of millions of dollars in taxation revenue
would have been jeopardised. **

2.31  The Attorney-General asserted that while he has seen no evidence that a deal
was made, he did consider possible options in case evidence of such a deal came to
hand:

I would have discussed with my office what the consequences would be if it
looked as if, as a result of Mr Hockey's discussions with Dr Nahan,
somehow the Commonwealth had given an undertaking not to oppose the
Bell Act, which is what Dr Nahan and Mr Mischin were saying effectively,
and we did discuss what the consequences might be and what should
happen then. But this is all hypothetical because, having in particular seen
Mr Hockey's letter of 29 April 2015, and without for a moment reflecting
on the genuineness of what Mr [Mischin] and Dr Nahan believed, it was
perfectly clear to me that Mr Hockey had not tied the Commonwealth's
hands in any way, and therefore it was perfectly appropriate—and, indeed,
more than appropriate, it was the desirable course—for the
Commonwealth's participation, or at least the ATO's participation, in the
litigation to proceed.*’

2.32 It is unclear whether the Attorney-General or staff in his office asked for a
direction to be prepared to prevent the ATO intervening. If a direction was prepared
and the Attorney-General did consider preventing the ATO from intervening, this
would indicate that he considered an option that would have exposed the
Commonwealth to foregoing hundreds of millions of dollars in taxation revenue.

Involvement of Commonwealth departments

2.33  The committee has considered the involvement of Commonwealth
departments and agencies in relation to the Bell Group litigation. The committee has
found that while the Treasury had a limited role, the AGD and ATO had a greater role
in the matter.

Treasury

2.34  According to information provided by the Treasury at the first public hearing
of the inquiry, this agency had minimal involvement in the matter. In April 2015,
Treasury were given a copy of the correspondence from the Western Australia
Treasurer to the Commonwealth Treasurer, and provided advice to the then
Commonwealth Treasurer's Office.** However, Treasury was not involved in
negotiations or legal decision-making. Treasury advised the committee that: 'In terms

42 West Australian Assembly Hansard, 25 November 2015, p. 8965.
43 Senator Brandis, Committee Hansard, 8 March 2017, p. 22.

44  Ms Diane Brown, Chief Adviser, Financial Systems Division, Treasury, Committee Hansard,
7 December 2016, p. 25.
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of the process of deciding on the intervention, we were not directly involved except as
1 45

observers'.
2.35  Treasury did however provide some advice with respect to briefings and an
exchange of letters that took place. In relation to the letter written by Mr Hockey to Dr
Nahan on 29 April 2015, Treasury provided advice on the Treasurer's response: 'The
response from the Treasurer [the letter dated 29 April 2015] is on the public record
and...that response was consistent with what Treasury recommended'.*’

Australian Taxation Office

2.36 At the first public hearing of the inquiry, the ATO provided an outline of the
their approach to debt recovery in relation to the Bell Group liquidation:

The object of any action we take in relation to a liquidation, and the related
litigation or possible settlement, is to protect the Commonwealth's interests
and secure appropriate payment of taxes due. The decision made and
actions taken by the ATO in relation to the Bell Group are entirely
consistent with our approach to insolvencies, of which there were 12,000 or
so in which we were a creditor last financial year, and the almost 7,000
court actions relating to debt matters in which we were involved last
financial year. I will note that it is unusual, although not unheard of, to have
constitutional challenges in taxation matters.*’

2.37  The ATO advised the committee that their primary concern was that the Bell
Act may reduce the funds available for the Commonwealth and set a precedent for
future cases:

The ATO was concerned about the potential adverse effect on the
Commonwealth revenue of the WA Bell act, including the precedential
nature of such an act. This was brought to a head when the Bell act was
passed and other creditors commenced proceedings in the High Court. Our
decision to intervene was a normal and proper exercise of the
commissioner's statutory powers to legally pursue tax debts. Joining the
proceedings raised the questions of law concerning fundamental collection,
recovery provisions and priority applying to tax debts. We obtained
independent legal advice about the commissioner seeking the High Court's
leave to intervene.*

2.38  The ATO clarified the tax debt of the Bell Group, advising the committee that
they believe the Commonwealth is owed

...in excess of $460 million. In addition, recognising that some of the debts
arose in the late eighties and early nineties, there is well in excess of $1

45  Mr Thomas Reid, Division Head, Law Design Practice Division, Treasury, Committee
Hansard, 7 December 2016, p. 35.

46  The Treasury, Answers to Questions on Notice from Public Hearing 7 December 2016
(received 13 January 2017), p. 3.

47  MrMills, ATO, Committee Hansard, 7 December 2016, p. 1.
48  Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 2.
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billion in accrued general interest charge on top of that...I think it would be
in the order of $1.8 billion."”’

2.39  The ATO told the committee that their approach in this case was consistent
with normal procedures, in terms of their processes and liaison with ministers and
other agencies:

Our decision to intervene was a normal and proper exercise of the
commissioner's statutory powers to legally pursue tax debts. Joining the
proceedings raised the questions of law concerning fundamental collection,
recovery provisions and priority applying to tax debts. We obtained
independent legal advice about the commissioner seeking the High Court's
leave to intervene. >’

The nature of the exchanges with ministers and their offices was to provide
high-level explanations to them of our intentions and our decisions. This
was done in the normal course of our duties, as we do with all high profile
and significant cases.”'

2.40  The ATO briefed the relevant ministers of their approach to the Bell Group
matter:

I would like to note that we provided advice to a handful of ministers over
the period from May 2015 to March 2016. I emphasise that point—that this
was advice. We were advising ministers of our decisions. We were not, and
did not, seek permission or approval from the minister for our decision or
action. The ATO have upheld our position as an independent administrator
and independence in our decisions throughout the course of this matter.
Neither the commissioner nor I, or any other decision-maker in the ATO,
were lent on by a minister or their office or directed to do anything other
than what we did. The nature of the exchanges with ministers and their
offices was to provide high-level explanations to them of our intentions and
our decisions. This was done in the normal course of our duties, as we do
with all high profile and significant cases.”

2.41  On 5 June 2015, the ATO provided written advice to the Assistant Treasurer's
Chief of Staff regarding the legal advice they had received:

The ATO has obtained preliminary advice from the Deputy General
Counsel in AGS concerning the proposed Western Australian legislation
Bell Group Companies (Finalisation of Matters and Distribution of
Proceeds) Bill. That advice concentrated on whether the WA Parliament
had the power to make such legislation and the possible effects of the
legislation upon the Commonwealth’s ability to collect certain tax debts.
The advice concluded that...there is a potential inconsistency between the
Bill and the Taxation Administration Act as the Bill appears to 'impair or

49  Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 13.
50  Mr Mills, ATO, Committee Hansard, 7 December 2017, p. 2.
51 Mr Mills, ATO, Committee Hansard, 7 December 2017, p. 2.
52 Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 2.
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detract from the operation of those Commonwealth statutory provisions
which facilitate recovery of assessed liabilities'. AGS has indicated that this
is a preliminary view that requires detailed analysis before determining if
5109 of the Australian Constitution is enlivened.”

The ATO told the committee that they had previously received an informal
offer of tax revenue from the Bell Group matter from the Insurance Commission of
Western Australia (ICWA), but had no communication from the Western Australian
Treasurer. ATO were concerned that the amount offered by ICWA would not be

guaranteed:

2.43

The Western Australian Treasurer did not speak to the commissioner or me
at any time. We did receive an offer from the Insurance Commission of
Western Australia, in a discussion that included the Western Australian
state solicitor, and the number being offered to us was in the order of
$402 million.™

There was a refusal to put the offer in writing or give us any guarantee, in
relation to that. It was a complete 'trust me'. It was dependent, completely,
on whether or not the other creditors would come to the table, in relation to
their amounts. Obviously, had the other creditors refused to accept the kind
of number that may have been in the head of the Insurance Commission of
Western Australia and wanted more, that would have impacted on how
much we were chasing. Without a guarantee we had clear indications from
the other creditors, or at least one of the other creditors, that they intended
to challenge the Bell act if it passed, so any agreement would have been,
essentially, ineffective.”

As discussed earlier in this chapter, the Attorney-General called senior ATO
officer Mr Andrew Mills, on 7 March 2016 to discuss the Bell Group matter. Mr Mills
clarified that the call was to understand what the ATO was doing in relation to the

Bell litigation:

2.44

It was a discussion where I outlined what we were doing, where we were at
in the process and what our proposal was...he indicated to me that he had
not made a decision at that time as to whether or not the Commonwealth
should intervene more generally. That was the essence of the
conversation.”

Mr Mills noted that it was 'unusual' for him to receive a call from a minister

about the approach the ATO would adopt in a particular matter.”’

53

54
55
56
57

ATO, Answers to Questions on Notice from Public Hearing 7 December 2016 (received
22 December 2016), p. 7.

Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 7.
Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 8.
Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 11.
Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 10.
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Attorney-General's Department

2.45 The AGD first became aware of the Bell Act in April 2015, when it was
consulted about the by Treasury. The AGD informed the committee that it initially
believed the matter was more relevant to Treasury than the AGD:

At that point [Treasury] asked us whether it was a matter that we had a
particular interest in, and, given it involves the corporations law, which is
administered by the Treasurer and the Treasury, we thought at that point it
was a matter primarily for them.*®

2.46  The Secretary of the AGD suggested that the AGD's involvement in the
matter commenced on 27 November 2015, when '...the first challenge to the WA Bell
Act was commenced in the High Court'.>

2.47  The AGD provided its first written briefing to the Attorney-General on
28 January 2016, but acknowledged that verbal discussions with the Attorney-
General's office occurred prior to that time:

My understanding is that we briefed the Attorney in January 2016, which
was in relation to the litigation, once the litigation had actually commenced
and 78B notices had been issued. There was some engagement with the
Attorney-General's office prior to that, but I believe that the only time we
formally briefed the Attorney was in January 2016.%

2.48  The AGD told the committee that they have no knowledge of a deal between
the Commonwealth and the Western Australia Government regarding the distribution
of the tax revenue that would flow from the Bell Group liquidation:

We do not have any knowledge of any such deal, and perhaps the
explanation is that there was no such deal. That is what the Attorney has
also said: he is not aware of any such arrangements. He made that point in
his statement to the Senate.'

2.49  The committee asked AGD whether they had provided advice to the Attorney-
General regarding the High Court proceedings. AGD declined to answer this question
and referred to the Attorney-General's statements to the Senate on the matter:

58  Mr Anderson, AGD, Committee Hansard, 7 December 2017, p. 39.
59  Mr Moriatis, AGD, Committee Hansard, 7 December 2017, p. 38.
60  Mr Anderson, AGD, Committee Hansard, 7 December 2017, p. 41.

The Australian Government can become involved in constitutional litigation as a party in its
own right, or the Commonwealth Attorney-General can intervene on behalf of the Australian
Government in cases raising constitutional issues. The Judiciary Act 1903 (Cth) requires parties
in these cases to give the Attorney-General notice of the constitutional issues under section 78B
of the Act.

Australian Government Solicitor, Constitutional Litigation,
http://www.ags.gov.au/areasoflaw/case-studies/constitutional-litigation.html (accessed
14 March 2017).

61 Mr Anderson, AGD, Committee Hansard, 7 December 2016, p. 40.
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As the Attorney-General indicated in his statement to the Senate, he formed
a view initially that it was a matter that the ATO could intervene in, and he
subsequently changed that position after engaging with the Solicitor-
General. But the intention was always, as [ understand it, that the Solicitor-
General would appear in the High Court on behalf of a Commonwealth
party intervening.®

2.50  Senior officers of the Australian Government Solicitor (AGS) also declined to
discuss legal advice they provided to the Attorney-General and the AGD, but did
comment on whether there was any conflict of interest that arose by having both the
Commonwealth and the ATO as clients. AGS advised the committee that '...it did not
at any point have a legal conflict of duty in relation to its role as legal adviser to, and
legal representative of, the Commissioner of Taxation and the Attorney-General in

relation to the Bell Group litigation'.”*

2.51 It is notable that the ATO states that it first contacted AGS and began
requesting legal advice in relation to the Bell matter in May 2015.°* This is
immediately after the Bell Act was introduced in the Western Australian Parliament,
which indicates that the significance of the case was known in one of the Attorney-
General's portfolio agencies almost a year prior to the time that the Attorney-General
considers that he became 'seized' of the matter, in March 2016.%

Unanswered questions

2.52  Anissue confronted by the committee during its inquiry was the large number

of questions taken on notice by the Attorney-General and the AGD, and the fact that
Soe.of fhshe questions have Aot been ansiered. The AGD deferred answering a

A A A g
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2.53  The third public hearing held on 8 March 2017 focused on the public interest
immunity claims over legal advice. The committee made it clear that the fact that
something is legal advice is not an accepted ground for a public interest immunity
claim.®” However, the Attorney-General did not accept the assertion, maintaining that
it is a consistent position of the Commonwealth not to disclose legal advice.

I have told you what the position of the executive government of the
Commonwealth of Australia is and has always been by reference to, among
others, two attorneys-general and one shadow Attorney-General—two of

62  Mr Anderson, AGD, Committee Hansard, 7 December 2016, p. 43.

63  AGD, Answers to Questions on Notice from Public Hearing 7 December 2016 (received
16 February 2017), p. 9.

64  Mr Mills, ATO, Committee Hansard, 8 March 2017, p. 19.
65  Senator Brandis, Committee Hansard, 8 March 2017, p. 11.
66  Appendix 1.

67  Senator Louise Pratt, Chair, Senate Legal and Constitutional Affairs References Committee,
Committee Hansard, 8 March 2017, p. 15.
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whom were from your side of politics. This is not controversial. It may be
that maybe the Senate does not accept that rule, but it is not controversial
that the executive government of the Commonwealth of Australia has
always taken this position.®®

2.54  The Attorney-General considered that he was:

...merely being obedient to the practice of successive Australian
governments. Were [ not to be obedient to the practice of successive
Australian governments, I think I would be rightly criticised for prejudicing
the legal position of the Commonwealth.®

The Attorney-General was asked what the nature of the public interest

2.56 A significant number of questions on notice were taken by the AGD and the
Attorney-General over the course of the inquiry, and a significant proportion of these
were not answered. Appendix 1 sets out the questions taken on notice that remain
unanswered at the time of tabling this report. An example of an answer that was
provided is as follows:

The question goes to the content of legal advice. It is the long standing
practice of successive Australian governments that it is against the public
interest to disclose confidential legal advice.””

2.57  The committee considers this to be unsatisfactory and emphasises that this
response does not include or constitute a formal claim of public interest immunity, as
outlined in advice provided by the Clerk of the Senate:

The underlying principle is that the Senate has an overarching right to
obtain information, a right supported by the inquiry powers it possesses
under section 49 of the Constitution... any refusal to provide a committee
with information must be made by a minister and must include a statement
by the minister that it would not be in the public interest to disclose the
requested information. The minister is required to provide to the committee

68  Senator Brandis, Committee Hansard, 8 March 2017, p. 15.
69  Senator Brandis, Committee Hansard, 8 March 2017, p. 4.
70 Senator Pratt, Committee Hansard, 8 March 2017, p. 2.

71  Senator Brandis, Committee Hansard, 8 March 2017, p. 3.

72 AGD, Answers to Questions on Notice from Public Hearing 7 December 2016 (received
16 February 2017), p. 1.
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a statement of the ground for that conclusion, specifying the harm to the
public interest that could result from the disclosure.”

t must be
established that there is some particular harm to be apprehended by the
disclosure of the information, such as prejudice to pending legal
proceedings or to the Commonwealth’s position in those proceedings. ”*

2.59  The committee considers that there are an unusually high number of questions
that have been taken on notice by witnesses to this inquiry and which remain
outstanding, particularly in relation to whether legal advice was sought and obtained
on a particular issue, who provided the advice, and when it was provided. The
committee has provided a copy of the Clerk's advice to the AGD to assist with the
preparation of answers to outstanding questions on notice.

2.60  According to advice received by the committee, the existence of legal
professional privilege:

...may lend weight to a public interest immunity claim, but any such claim
must nonetheless be raised on an accepted ground and accompanied by a
statement of the harm to be apprehended from the disclosure of the
information sought.”

2.61  Order 10 (c) (5) of the procedural orders and resolutions of the Senate of
continuing effect provide that if a committee concludes that a response does not
sufficiently justify the withholding of the information or document from the
committee, the committee shall report the matter to the Senate. On this basis, the
committee is reporting to the Senate the failure of the Attorney-General to
appropriately respond to the committee's questions.

2.62  Finally, the committee notes that it has become aware of further documents
which may shed light on the Commonwealth's actions in the Bell matter.”® These

73 Mr Richard Pye, Acting Clerk of the Senate, correspondence to the Chair of the Senate Legal
and Constitutional Affairs References Committee, Senator Louise Pratt, 3 March 2017, p. 3.

74  Harry Evans and Rosemary Laing, eds, Odgers' Australian Senate Practice, 14" Edition,
Department of the Senate, 2016, pp. 668—669.

75  Mr Richard Pye, Acting Clerk of the Senate, correspondence to the Chair of the Senate Legal
and Constitutional Affairs References Committee, Senator Louise Pratt, 3 March 2017, p. 3.

76  Council Assisting the Solicitor-General, email correspondence to Mr James Lambie and Mr
Joshua Faulks, Advisors to the Attorney-General, 15 March 2015; Executive Assistant and
Office Manager, email correspondence to Council Assisting the Solicitor-General,

4 April 2016.
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documents are referred to in documents that have been obtained through freedom of
information requests. The documents referred to include:

. correspondence between the Attorney-General and Ms O'Dwyer in March and
April 2016;
. a letter from the former Solicitor-General, Mr Justin Gleeson SC, to the

Attorney-General regarding the High Court proceedings in the Bell matter,
dated 15 March 2016;

. an email chain between the offices of the Solicitor-General and Attorney-
General entitled 'Bell - Commissioner of Taxation request for advice from the
Solicitor-General - referral to Counsel Assisting the Solicitor-General'”’ dated
6 March and 7 March 2016;

. a submission from the AGD to the Attorney-General's office on the question
of intervention in the Bell High Court case, dated 28 January 2016; and,

. a document entitled 'FW: Possible Attorney-General's direction under the
Judiciary Act'”® (which is earlier correspondence), attached to an email
between officers of the ATO, dated 29 November 2016.

Committee views and recommendations

2.63  In the course of this inquiry, the committee has gained a more detailed
understanding of the dealings of the Commonwealth and Western Australian
governments in relation to the liquidation of the Bell Group. Jlhe information that has
been_withheld from the committee is_crucial to determining the involvement of
5 1S agencie ] € e B¢ atte C ofs C C
- 1 ional privilege is valid for the purposes of
withholding information from the committee. While the AGD has intimated a claim of
public interest immunity may exist, no such claim has formally been made. The
Attorney-General has an obligation to both the committee and the Senate to clearly
answer questions or make a public interest immunity claim on grounds acceptable to
the Senate. The committee’s deliberations should not be prejudiced by the Attorney-
General's failure to answer questions or make a public interest immunity claim.

2.64  Based on the evidence that has been provided by the ATO, it is clear that the
Commonwealth is entitled to significant funds from the liquidation—in the order of at
least several hundred million dollars. It is important that the Commonwealth recover
the funds to which it is legally entitled so that these funds can be reinvested in the
Australian community. The High Court established that there was no legal basis for
the Bell Act to prioritise the Western Australian Government or other creditors over
the ATO. This is particularly important in the current economic climate.

2.65  The committee has taken seriously its responsibility to report to the Senate on
the terms of reference for this inquiry by the date agreed by the Senate. However, the

77  The document also contains the words 'SEC=PROTECTED, DLM=Sensitive: Legal]'.

78  The document also contains the words '[DLM=Sensitive: Legal]'.





This includes both a failure of
departmental officials involved in the matter and the Attorney-General to respond to
the committee's questions in a timely manner. This represents a significant failure of
ministerial accountability. Despite this, the statements and actions of the Western
Australian Government at the time indicate that such a deal did in fact exist.

Recommendation 1

2.66  That the Senate reaffirm its commitment to the principles of ministerial
responsibility and accountability regarding the answering of questions and
provision information to the Senate and it's committees in accordance with the
standing orders and other orders of continuing effect, and notes that all senators,
including ministers, are responsible and accountable to the Senate.

Recommendation 2

2.67  That the committee asks the Senate to insist that the Attorney-General
respond to the committee's questions, noting the failure of the Attorney-General
and officers of the Attorney-General's Department to provide responses to many
of the questions that would enable clear facts to be established regarding the
Commonwealth's actions relevant to this inquiry.

Senator Louise Pratt
Chair
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Interim Dissenting Report from
Government Senators

1.1  The farcical nature of this inquiry is no better demonstrated than by the process
of the tabling of the Interim Report. The Labor Party and Greens Political Party
majority of the committee are submitting a 24-page Chair’s “Interim” Report when the
usual practice is for interim committee reports to the Senate to consist of a one-page
advice seeking an extension of time. The Chair scheduled a meeting to adopt this
report 90 minutes after it was supplied to government Senators. It is not humanly
possible for Senators to read a 24-page interim report, analyse its content and
formulate a cogent response at the same time as Senators are otherwise engaged in
ordinary activities for a regular day in the Senate.

1.2 Government Senators have serious concerns about most elements of this
Inquiry’s conduct, but to name just a few of these concerns:

e The conduct of the inquiry has been based entirely on confected allegations of
misconduct that have been comprehensively refuted by the entirety of the
evidence received by the Inquiry to date;

e The inquiry has heard testimony from 11 high-ranking public officials from the
Attorney-General’s Department, the office of Australian Government Solicitor,
the Australian Taxation Office and the Department of Treasury which have
generated hundreds of pages of Hansard and have not adduced any evidence
that supports the false and politically-motivated allegations upon which the
Inquiry is based;

e On the contrary, the assertion in the Chair’s Interim Report that there was a deal
between the Western Australian and Commonwealth governments has been
comprehensively disproved by evidence from the Australian Taxation Office;

e The conduct of this inquiry has diverted the personnel and resources of
ministerial offices, parliamentary offices, and senior public officials, away from
their core business of serving the Australian taxpayer, demonstrating once again
the willingness of the Labor Party and the Greens Political Party to divert the
resources of the Parliament, and the Australian taxpayer, into pointless inquiries
designed to generate fake news headlines that further their own, and the
unions’, electoral objectives; and

e Hearings of this farcical inquiry have been scheduled at times when
government Senators have advised they are not available, denying witnesses the
procedural fairness implicit in the conduct of a reputable parliamentary inquiry.
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1.3 The Chair’s Interim Report makes repeated references to, and allusions about,
whether a direction was drafted that would have prevented the Commissioner of
Taxation from intervening in the Bell Act matter. Evidence to the inquiry has amply
demonstrated that no such direction was ever issued. Additionally, as the Chair’s
Interim Report itself quoted (at 2.40):

Neither the commissioner nor I, or any other decision-maker in the ATO, were
lent on by a minister or their office or directed to do anything other than what we
did."

1.4 It is clear from the evidence that the Attorney-General has at all times acted
with the utmost propriety, in accordance with advice and established legal processes,
and has defended the Commonwealth’s interests in a manner that would satisfy the
most diligent scrutiny. The evidence shows that the Attorney-General’s account of his
involvement in matters relating to the Bell Act is absolutely truthful and
unchallengeable.

Senator the Hon Ian Macdonald
Deputy Chair

Senator David Fawcett

' Mr Mills, ATO, Committee Hansard, 7 December 2016, p. 2.



Appendix 1: AGD Outstanding Questions on Notice

# | Question From/To

Reference

Watt/ Faulkner

When you say 'we' got together, do you remember who
was part of that meeting? And if there were any meeting
notes taken, could I please request a copy of those?
(Committee Hansard 17/2/17, pp. 5-6)

2 Back/ Anderson

You may not know, but I wonder if you could take on
notice, and if you could advise the committee, how much
of anything did the Commonwealth of Australia
contribute to those costs of litigation? (Committee
Hansard 17/2/17, p. 8)

Watt/ Faulkner

Sure. My question to you is simply whether you were
aware of that request having been made by the Attorney-
General's office. (Committee Hansard 17/2/17, p. 12)

Watt/ Faulkner

My question to you is, to put it specifically: did you have
any contact with the Attorney-General's department
sorry—office—around the time of early June 2015 when
they first sought this briefing from the Assistant
Treasurer? (Committee Hansard 17/2/17, p. 12)

Watt/ Faulkner

And I think you have said, perhaps in answer to Senator
Back, that, when this particular notice of a constitutional
matter was served, there was no contact with the
Attorney-General on that day or in the following days.
You do not generally get the Attorney-General involved
at that immediate stage? (Committee Hansard 17/2/17, p.
13)

Watt/ Kingston

So my real question here is whether that contact with the
Solicitor-General was made with the knowledge of the
Attorney-General or his office. (Committee Hansard
27/2/17, p. 13)




28

Watt/ Kingston

Could you take that on notice, whether there was earlier
written advice in any form to the Attorney-General's
office which flagged the potential for intervention in this
litigation? (Committee Hansard 27/2/17, p. 14)

Watt/ Faulkner

My point is: when did the department first raise with the
Attorney-General's office the possibility for intervention
in this case? (Committee Hansard 27/2/17, p. 15)

Watt/ Loughton

I think it would be inappropriate for me to discuss any
aspect of confidential legal work that we were doing for
our clients at that time. (Committee Hansard 27/2/17, p.
15)

10

Watt/ Faulkner

There was a great deal of interaction with the office after
providing this submission. As I have said before, I know
there were different issues as to whether the ATO would
intervene on certain points and whether the
Commonwealth would intervene on certain points. Was
the potential for intervention on both of those issues
flagged with the office at that point? (Committee Hansard
27/2/17, p. 15)

11

Watt/ Loughton

Mr Loughton, in early 2016, did you become aware of
any contact between the Commonwealth Attorney-
General and his Western Australian counterpart around
the issue of intervention in this case? (Committee
Hansard 27/2/17, p. 16)

12

Watt/ Loughton

It is a fact, is it not, that on 5 February 2016 you sent an
email to junior counsel and to Mr Faulkner advising them
that the Attorney-General was in discussions with the
Western Australian counterpart about whether the
Commonwealth should intervene in this matter?
(Committee Hansard 27/2/17, p. 17)
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13

Watt/ Kingston

Just to be very clear, can you take on notice a request
from me for a copy of any email correspondence between
Mr Loughton, counsel in this matter and Mr Faulkner
regarding any discussions the Commonwealth Attorney-
General had had around 5 February 2016 about not
intervening in this litigation at the request of the West
Australian government. (Committee Hansard 27/2/17, p.
18)

14

MacDonald/
Faulkner

Are you aware 1n this case if the commissioner has sought
any sort of costs order in the actions that have proceeded
so far? (Committee Hansard 27/2/17, p. 20)

15

Watt/ Faulkner

Did you have any contact with the Attorney-General's
office prior to 8 February about ensuring the
Commonwealth was represented? (Committee Hansard
27/2/17, p. 2)

16

Watt/ Faulkner

[ am just thinking really hard about that particular
appearance. This is a question to both Mr Loughton and
Mr Faulkner. Did Mr Lambie or anyone else from the
Attorney-General's office instruct you or request that you
appear for the Commonwealth, on that occasion?
(Committee Hansard 27/2/17, p. 22)

17

Watt/ Faulkner

You are taking on notice whether there was any contact
with Mr Lambie or the Attorney's office and whether
instructions were provided to appear or a request was
made to appear. Similarly, do you recall or does Mr
Loughton recall whether the Attorney-General requested
that the Commonwealth be represented on that occasion?
(Committee Hansard 27/2/17, p. 22)

18

Watt/ Faulkner

I would also like to know how many times there was
contact and what form that occurred in. Was it verbally,
through meetings, written? (Committee Hansard 27/2/17,
p. 22)
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19

Watt/ Faulkner

The Attorney-General has told parliament that his first
personal involvement, whatever that means, in this matter
was on 3 March 2016. Mr Loughton, did you have any
contact with the Attorney-General, or are you aware of
any contact with the Attorney-General himself, about this
matter prior to 3 March 2016? (Committee Hansard
27/2/17, p. 23)

20

Watt/ Kingston

The Attorney-General has also said that he was not
convinced at an early stage that the Commonwealth
needed to intervene separately to the ATO. When were
you first made aware that the Attorney-General was not
convinced of the need for separate Commonwealth
intervention? Again, I am happy for you to take that on
notice if that is your wish. (Committee Hansard 27/2/17,
p. 24)

21

Watt/ Kingston

Mr Loughton, in the run-up to 8 March, when those
submissions were due, did you advise counsel that the
Attorney-General had decided to not intervene in this
matter? (Committee Hansard 27/2/17, p. 24)

22

Watt/ Faulkner

Mr Faulkner, I do not think I have asked the question this
way. Did the Attorney-General or his office at any point
in the lead-up to 8 March express concern to you about
reports or information that Commonwealth agencies such
as the ATO were considering intervening of their own
accord? (Committee Hansard 27/2/17, p. 26)

23

Watt/ Faulkner

It is a fact, is it not, that on around 4 March the Attorney-
General or his office asked you to draft a legal services
direction that would prevent the ATO from intervening of
its own accord? (Committee Hansard 27/2/17, p. 26)
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24

Watt/ Faulkner

It is a fact, is it not, that after you advised the ATO that
they could not seek legal advice about the legality of this
direction that would have stopped them intervening, that
on or around 6 March 2016 the ATO made a formal
request to your department through the Office of Legal
Services Coordination (Committee Hansard 27/2/17, p.
27)

25

Watt/ Faulkner

Could you also take on notice any contact you had with
the Attorney-General or his office about that?(Committee
Hansard 27/2/17, p. 27)

26

Watt/ Kingston

As I have asked this, I am thinking it might actually be
more appropriate to send to Mr Loughton, because any
correspondence would probably have gone to him as
solicitor on the record. Did the Western Australian Crown
Solicitor or Solicitor-General write to the Australian
Government Solicitor, expressing concern about the
decision to intervene in this matter? (Committee Hansard
27/2/17, p. 28)

27

Watt/ Kingston

And if such correspondence did occur, that the Western
Australian Crown Solicitor or Solicitor-General expressed
concern about intervening, did that correspondence make
any reference to intervening breaching some kind of
agreement, or understanding or deal between the Western
Australian and Commonwealth governments about the
payment of tax? (Committee Hansard 27/2/17, p. 28)

28

Watt/ Faulkner

[ understand that after this all fell apart from the
Attorney's point of view, and it became clear that the
ATO was going to intervene in this matter, despite his
wishes, that the Attorney wrote to the Assistant Treasurer,
Ms O'Dwyer, complaining about the ATQO's actions and
saying, 'They will not be permitted to seek the advice of
the Solicitor-General if my actions are unlawful.' Mr
Faulkner, are you aware of that correspondence?
(Committee Hansard 27/2/17, p. 28)




32

29

Watt/ Faulkner

Were you at that meeting, Mr Faulkner? It sounded like a
pretty heated meeting, on 4 April, where the Solicitor-
General reported back to the Attorney-General as to his
unsuccessful negotiations with the Western Australian
Solicitor-General. (Committee Hansard 27/2/17, p. 28)

30

Watt/ Faulkner

I think we have gone over that two or three times, Mr
Anderson. Mr Faulkner, that is the evidence that Mr
Anderson has given. Is that the case for you as well? You
did not have any knowledge prior to 20 April about the
potential for this broad direction? (Committee Hansard
27/2/17, p. 29)

31

Pratt/Brandis

CHAIR: That does not specify the harm to the public
interest, because as has been outlined to you, the
disclosure of legal advice in and of itself is not a grounds
accepted by the Senate for a public interest immunity
claim.

Senator Brandis: The person who has made this claim has
referred to the longstanding precedent of successive
Australian  governments. This 1is an absolutely
commonplace ground on which public interest immunity
is claimed. If you would like me to elaborate upon the
ground of the claim then I will reflect upon the matter. I
myself think that, particularly given the notoriety and
uncontroversial nature of the public interest immunity
claimed, there is no need to do so, but if you want me to
reflect further, I will take the matter on notice.
(Committee Hansard 8/3/17, p. 3)
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32

Pratt/Brandis

CHAIR: The test relates to the specific harm to the public
interest in relation to the specific claim made, which
means the claim needs to relate not to a general harm to
the Commonwealth's interests in the disclosure of legal
advice but a specific harm in relation to this matter.

Senator Brandis: 1 have heard what had to say and, as |
said, I will take that issue and the questions relating to it
on notice and if on reflection it seems appropriate to
expand on the grounds in order to satisfy the Senate's
view [ will do so. But may I also remind you, with respect
and with great respect to the Senate, of which I am a
member, that the Senate is not the only organ of the
Constitution. (Committee Hansard 8/3/17, p. 13)

33

McKim/Brandis

Senator McKIM: Attorney, I understand you have been
provided with a sheath of documents. I just want to make
sure we have the same stack of papers in front of us. Is it
right that you have been provided with a sheath of papers
that, on its first page, contains questions that I was asking
of Mr Moraitis, and my first Hansard reference is me
saying, 'Thanks, I just wanted to be clear about that.'

Senator Brandis: Yes, I have that...

Senator McKIM: Thank you. In that case will you take on
notice whether or not you are making a public interest
immunity claim in regard to that question on the first page
that I asked?

Senator Brandis: Well, I am.

(Committee Hansard 8/3/17, pp. 13—14)
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34

McKim/Brandis

Senator McKIM: Will you take on notice the same
manner that I just asked you—that is: will you provide the
committee with the specific public harm on which your
claim of public interest immunity—

Senator Brandis: As with all the other questions that
Senator Pratt has raised with me, I will consider whether
it is appropriate to expand the statement of the public
interest immunity claim. I do not for a moment concede
that it is insufficient on its face, but in view of what has
been put to me by Senator Pratt and by you I will consider
it.

Senator McKIM: Thank you. To shorten proceedings, can
I ask you to confirm that you will give the same
consideration to all of the refusals by your department to
answer questions, based on their claim that it is the long-
standing practice of successive Australian governments
that it is against the public interest to disclose—

Senator Brandis: I have been given a bundle of questions
on notice. Very quickly, there are 15 of them.

Senator McKIM: Yes—

Senator Brandis: And several of them invoke the public
interest immunity claim. In respect of the several
questions in the bundle of 15 questions I have been
handed I will do so, yes. (Committee Hansard 8/3/17, p.
14)
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35

Watt/Brandis

Senator WATT: My question to you is whether written
instructions were provided by you or your office to
government lawyers prior to that appearance on 8
February.

Senator Brandis: Prior to the directions hearing?
Senator WATT: Prior to the directions hearing.

Senator Brandis: Well, I will take on notice whether
written instructions were provided by my office. I do not
know the answer to that question. It is not impossible that
there might have been an email, so that would be a written
instruction, I suppose. I do not know, so I will take that on
notice. As for me personally, no. (Committee Hansard
8/3/17, p. 17)

36

Watt/Brandis

Senator WATT: In the days leading up to 8 March, the
deadline for intervention, did you or your office become
aware of a formal request by the ATO to your department
to seek advice on the legality of a direction preventing
them from intervening in this matter?

Senator Brandis: I do not recall that, but I will take it on
notice. (Committee Hansard 8/3/17, p. 19)

37

Pratt/Brandis

CHAIR: There were some 30 questions taken on notice
that the department did not answer on 17 February, so the
committee is asking if you can provide the answers from
the department or, alternatively—

Senator Brandis: [ am sure that can be done.

CHAIR: specify the harm to the public interest that would
arise from answering the questions.

Senator Brandis: I will ensure that the questions are
answered, and those answers, of course, may include any
appropriate claims of immunity. (Committee Hansard
8/3/17, pp. 23-24)
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Appendix 2

Tabled documents, answers to questions on notice and
additional information

Answers to questions on notice

Wednesday 7 December 2016—Melbourne

1

Australian Taxation Office - answers to questions on notice from public hearing
7 December 2016 (received 22 December 2016)

Department of the Treasury - answers to questions on notice from public hearing
7 December 2016 (received 13 January 2017

Attorney-General Department - answers to questions on notice from public
hearing 7 December 2016 (received 16 February 2017)

Additional information

1

Clarification of evidence from Australian Taxation Office (received
22 December 2016)

Clarification of evidence from Treasury (received 22 December 2016)

Letter from Minister Cormann to the Chair of Legal and Constitutional Affairs
References Committee (received 9 January 2017)

Letter from the Hon Michael Mischin MLC to the Chair of Legal and
Constitutional Affairs References Committee (received 19 January 2017)

Clerk's advice

Freedom of information documents — Solicitor-General's Office (received
20 March 2017

Freedom of information documents — Australian Taxation Office (received
22 March 2017






Appendix 3

Public hearings and witnesses

Wednesday 7 December 2016—Canberra

ANDERSON Mr Iain, Deputy Secretary, Civil Justice and Corporate Group,
Attorney-General's Department

BROWN, Ms Diane Mary, Chief Adviser, Financial Systems Division, Markets
Group, Treasury

MILLS, Mr Andrew, Second Commissioner, Law Design and Practice, Australian
Taxation Office

MORAITIS, Mr Chris, Secretary, Attorney-General's Department, Attorney-General's
Department

PUCKRIDGE, Mr Robert, Assistant Commissioner, Tax Counsel Network, Australian
Taxation Office

REID, Mr Thomas Johnston, Division Head, Law Design Practice Division, Revenue
Group, Treasury

ROLLINGS, Mr Jonathan, Division Head, Commonwealth-State Relations Division,
Fiscal Group, Treasury

VARDANEGA, Ms Louise, Chief Operating Officer, Australian Government
Solicitor, Attorney-General's Department
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Wednesday 17 February 2017—Canberra

ANDERSON, Mr lain, Deputy Secretary, Civil Justice and Corporate Group,
Attorney-General's Department

FAULKNER, Mr James, General Counsel (Constitutional), Attorney-General's
Department

KINGSTON, Mr Michael, Australian Government Solicitor, Attorney-General's
Department

LOUGHTON, Mr Gavin, Senior Executive Lawyer, Australian Government Solicitor,
Attorney-General's Department

Wednesday 8 March 2017—Canberra
BRANDIS, The Hon. George, Attorney-General, Commonwealth Parliament
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