Re- the Crown Prosecutor as contradictor
Dear all,

For some time now the Director’s Chambers have become aware of a number of instances in which
Crown Prosecutors have conceded points that should never have been conceded. It appears that
some Crown Prosecutors are not aware of the role of a Crown Prosecutor to act as a contradictor
to the version put forward by an accused or an offender, or by Counsel on behalf of an accused or
offender. I have been asked by the Director to stress the importance of not making concessions to
the defence except in extreme cases where its appropriateness has been confirmed by the Senior
Crown Prosecutor, a Deputy Senior Crown Prosecutor or the Director’s Chambers.

The instances of inappropriate concessions that have arisen most commonly are the following:

1. Crown Prosecutors allowing a defence version of the facts to go to a sentencing judge
without any challenge. This sometimes takes the form of the Crown Prosecutor agreeing
to agree facts which are to the advantage of the offender where those facts are contrary to
evidence in the Crown case. The Crown has an obligation to present the facts that are
demonstrated by the evidence, and it is a dereliction of duty to agree to a version which
runs counter to the evidence in the prosecution case. It is a particularly egregious
dereliction of duty if permission has been given by the Director’s Chambers to take a plea
on the basis of certain agreed facts, and then those agreed facts are changed at the request
of the defence.

2. Crown Prosecutors failing to cross-examine an offender on sentence. A Crown Prosecutor
has an obligation to test the evidence given by an accused/offender, both in a trial and on
sentence. Where the defence tender an affidavit from an offender on sentence, the Crown
should require the offender for cross examination. Even if there is no material to
contradict the offender’s evidence, it should be fully tested in cross examination as a
matter of course.

3. There has recently been an increase in agreements by Crown Prosecutors to facts on
sentence that are purely within the offender’s knowledge. Whilst on occasion a
submission can be made that the Crown is not in a position to disprove such a matter,
the positive adoption of such “facts” in an agreed facts document should be avoided.

4. Crown Prosecutors failing to object on sentence to the admissibility of facts that an
accused has told a psychologist or psychiatrist, and allowing those facts to be presented as
the basis for the judge to sentence the offender. Unless an offender gives evidence to verify
the accuracy of those facts, they are not admissible as evidence of the truth through a
psychologist or psychiatrist. A Crown Prosecutor who is faced with a report which
contains such facts should object to them being admitted as evidence of the truth.
Without verification from the offender, the medical report is of little if any value.



5. Crown Prosecutors failing to press evidence which has been objected to by the defence
on the basis of the judicial discretion. The judicial discretion is just that - a discretion to
be exercised by the judge, and not pre-empted by a Crown Prosecutor. For example,
where the defence allege an illegality or impropriety on the part of the police, a Crown
Prosecutor should always argue for the admissibility of the evidence because of the
probative value outweighing the seriousness of the illegality or impropriety. It is not the
role of a Crown Prosecutor to pre-empt a judge's decision on the admissibility of evidence.
Where there is any viable case for admissibility, a Crown Prosecutor should press for that
admissibility and allow the judge to make a ruling.

6. Crown Prosecutors making concessions on sentence that non-custodial sentences are
appropriate or highlighting the mitigating factors whilst barely mentioning the
exacerbating features. This conduct effectively prevents an appeal against sentence in the
event that the Director’s Chambers considers that a custodial sentence was appropriate.

The whole system of criminal justice - in trials, sentences and appeals - depends upon the Crown
Prosecutor acting as a contradictor to the defence. It is not the role of a Crown Prosecutor to make
concessions to the defence case. In those instances where a Crown Prosecutor wishes to make a
concession, it should first be checked with the Senior Crown Prosecutor or a Deputy Senior Crown
Prosecutor to ensure that it is appropriate.
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