By ROBERT C. O’BRIEN

TRYING
CIRCUMSTANCES
The military commissions that will try the
cases of the detainees have been established
with appropriate due process guarantees
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Qaeda’s terror campaign against the United
States: according to Vice President Dick
Cheney, “[T]he prospects of a future attack
against the United States are almost certain.”2
The U.S. government believes that the use of
military commissions (also referred to as
military tribunals) to try al Qaeda terrorists
will, in part, help prevent future attacks by the
organization.
Assuming that the attacks on September
11 were acts of war,3 they also constituted
war crimes.4 As the American Bar Association
Task Force on Terrorism and the Law, in its
Report and Recommendations on Military
Commissions, stated: “That a deliberate attack
on noncombatant civilians violates the law of
war is firmly embedded in customary law of
war and also reflected in several conventions
such as Common Article 3 of the Geneva
Conventions of 1949.”5
Shortly after the attacks, President George

Bush dispatched U.S. forces to Afghanistan
and, together with allied forces, principally
from the United Kingdom, and a coalition of
Afghanistan fighters, routed the Taliban
regime. As a result of its military campaign in
Afghanistan as well as operations in neighboring states, the United States and its allies
have captured numerous suspected al Qaeda
terrorists and their Taliban accomplices.
According to news reports, by early July
2002, there were more than 564 suspected al
Qaeda terrorists and Taliban being held as
detainees at the U.S. Naval Base at Guantanamo Bay. The vast majority of the detainees
are Saudi Arabian or Pakistani nationals.6
The base at Guantanamo Bay is leased by
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KEN CORRAL

I

n response to the attacks of
September 11, 2001, and to the continued threat of domestic terrorism, the United States has launched
a war on terrorism and has undertaken numerous other steps to
increase the security of the nation,
including the capture and detention of hundreds of suspected al Qaeda terrorists. As
part of these efforts, the United States has
established a framework for the use of military commissions, rather than the federal
courts, for prosecuting suspected terrorists.
The September 11 attacks by al Qaeda
terrorists involved hijacked U.S. airplanes
that crashed into the World Trade Center,
the Pentagon, and the Pennsylvania countryside. These acts resulted in the deaths of
approximately 3,000 people, almost all civilians. 1 Unfor tunately, it appears that the
September 11 attacks are not the last of al

the United States from Cuba and, therefore,
unlike other remote island bases such as
those in the South Pacific, does not technically
constitute U.S. territory subject to the jurisdiction of U.S. district courts.7
The U.S. government has taken the position that the Geneva Conventions do not apply
to al Qaeda detainees, because al Qaeda is not
a “state-party” to the conventions but is a foreign terrorist organization.8 Accordingly, al
Qaeda detainees do not have the status of
prisoners of war. On the other hand, the U.S.
government has concluded that the Geneva
Conventions do apply to the Taliban. However,
because the Taliban did not conduct their
operations with any regard for the legal criteria for soldiers under Article 4 of the Geneva
Conventions of 1949, the United States does
not accord them POW status.9 (See “Why
Not POWs?” this page.)
Although not recognized as POWs, the
detainees have been allowed many POW privileges as a matter of policy. It has been widely
reported and noted by at least one court that
conditions at the base are being monitored by

the International Committee of the Red
Cross,10 and that the detainees are eating
well and receiving excellent medical care.11
Moreover, the United States has stated that
the detainees will not be subjected to physical or mental abuse or cruel treatment.12 The
detainees will be denied such POW privileges as access to a canteen to purchase food,
soap and tobacco; a monthly advance of pay;
the ability to maintain and review personal
financial accounts; and the ability to receive
scientific equipment, musical instruments,
or sports outfits.13
The judicial process awaiting these terrorist suspects has been the subject of much
speculation, and their detention has already
been subject to legal attack in the United
States. On January 20, 2002, the Coalition of
Clergy, Lawyers and Professors filed a petition
for writ of habeas corpus in the U.S. District
Court for the Central District of California on
behalf of the detainees held at Guantanamo.14
In the action, Coalition of Clergy v. George
Walker Bush, the petitioners alleged that the
detainment of the al Qaeda suspects violated

Why Not POWs?

S

ome commentators recently have questioned why the United States is not treating captured al
Qaeda terrorists and Taliban fighters as prisoners of war. Article 4 of the Convention Relative to
the Treatment of Prisoners of War (also known as the Third Geneva Convention) sets forth the
criteria for persons entitled to POW status. Such persons include members of militias or other volunteer
corps belonging to a party to a conflict, provided that the members are “commanded by a person responsible for his subordinates,” that they have a “fixed distinctive sign recognizable at a distance,” that they
are “carrying arms openly,” and that they conduct “their operations in accordance with the laws and customs of war.”1
In explaining the U.S. decision that the Third Geneva Convention does not apply to al Qaeda terrorists, U.S. Ambassador-at-Large for War Crimes Pierre-Richard Prosper stated:
The right to conduct armed conflict, lawful belligerency, is reserved only to states and recognized
armed forces or groups under responsible command. Private persons lacking the basic indicia
of organization or the ability or willingness to conduct operations in accordance with the laws
of armed conflict have no legal right to wage warfare against a state. The members of al Qaeda
fail to meet the criteria to be lawful combatants under the law of war. In choosing to violate these
laws and customs of war and engage in hostilities, they become unlawful combatants. And their
conduct, in intentionally targeting and killing civilians in a time of international armed conflict,
constitutes war crimes. As we have repeatedly stated, these were not ordinary domestic crimes,
and the perpetrators cannot and should not be deemed to be ordinary “common criminals.”2
While the United States decided that the Third Geneva Convention does apply to captured Taliban
fighters, it nonetheless declined to grant them POW status because, as Prosper states, they did not meet
any of the criteria set forth in Article 4:
They are not under a responsible command. They do not conduct their operations in accordance
with the laws and customs of war. They do not have a fixed distinctive sign recognizable from
a distance. And they do not carry their arms openly. Their conduct and history of attacking civilian populations, disregarding human life and conventional norms, and promotion of barbaric philosophies represents firm proof of their denied status.3
Notwithstanding its decision not to accord the al Qaeda and Taliban detainees legal POW status, the
United States is providing the detainees with many POW privileges as a matter of policy.—R.C.O.
1

See http://www.unhchr.ch/html/menu3/b/91.htm (adopted Aug. 12, 1949).
Ambassador Pierre-Richard Prosper, Issues, Status and Treatment of Taliban and al Qaeda Detainees (remarks at
Chatham House, London, UK, Feb. 20, 2002), available at http://www.state.gov/s/wci/rls/rm/2002/8491.htm.
3
Id.
2
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the U.S. Constitution because the detainees
“(1) have been deprived of their liberty without due process of law, (2) have not been
informed of the nature of the accusations
against them, and, (3) have not been afforded
assistance of counsel.”15 In a first amended
petition, the petitioners added a claim for
cruel and unusual punishment.16 Among their
requests for relief, the petitioners asked that
the court “direct respondents to produce the
detainees for hearing” before the district
court in Los Angeles.17
In February 2002, Judge A. Howard Matz
dismissed the petition and first amended petition, holding that 1) the petitioners lacked
standing to assert claims on behalf of the
detainees, 2) the court did not have jurisdiction to hear the case, and 3) no federal district
court would have jurisdiction over the petitioners’ claims.18 The court’s holding regarding the lack of jurisdiction of district courts
over the detainees was most fatal to the petition and was based on the controlling decision
of the U.S. Supreme Court in 1950 in Johnson
v. Eisentrager.19 Judge Matz held that the
detainees at Guantanamo Bay are like the
German detainees in Eisentrager:
[They] are aliens; they were enemy
combatants; they were captured in
combat; they were abroad when captured; they are abroad now; since their
capture, they have been under the control of only the military; they have not
stepped foot on American soil; and
there is no legal or judicial precedents
entitling them to pursue a writ of
habeas corpus in American civilian
court.20
Moreover, the court held that there are
practical reasons, such as “legitimate security
concerns, that make it unwise for this or any
court to take the unprecedented step of conferring such a right [of access to American
courts] on these detainees.”21

The Military Order
With the denial of the detainees’ right to seek
relief in the federal courts, the legal framework for the disposition of the detainees’
cases now appears to be substantially in place
as a result of a militar y order issued by
President Bush and an order promulgated
by Secretary of Defense Donald Rumsfeld
establishing military commissions to try suspected al Qaeda terrorists.
A congressional resolution authorized
President Bush to “use all necessary and
appropriate force against those nations [and]
organizations” involved in the September 11
attacks.22 Anticipating the capture of al Qaeda
terrorists and their accomplices and consistent with the congressional resolution, the
president on November 13, 2001, issued a

militar y order titled the “Detention,
Treatment and Trial of Certain Non-Citizens
in the War Against Terrorism.” The military
order provided for the establishment of military commissions to try aliens charged with
terrorism.23
The president made a number of findings
in the military order justifying his decision to
use military commissions for the trial of al
Qaeda suspects. Most significantly, he found
that the September 11 attacks created a state
of armed conflict between the United States
and al Qaeda,24 that al Qaeda has both the
capability and intention to undertake further
terrorist attacks against the United States
that could result in mass deaths and injuries
and the massive destruction of property, and
that al Qaeda’s actions may place at risk the
continuity of the operations of the U.S. government.25 Consequently, he found that using
military commissions to try al Qaeda suspects would protect the United States and its
citizens, allow for the effective conduct of
military operations, and prevent future terrorist attacks.26
These findings received significant support among leading military and international
legal scholars. Major General Michael J.
Nardotti, a retired judge advocate general of
the army, testified in Congress that the need
for military commissions under the current
circumstances arises out of “legitimate concerns for public and individual safety, the
compromise of sensitive intelligence, and due
regard for the practical necessity to use as evidence information obtained in the course of
military operation rather than through traditional law enforcement means.”27
Ruth Wedgwood, a professor of law at
Yale and Johns Hopkins universities, wrote
that the president’s decision to use military
commissions are backed by solid practical
realities: “[D]isclosure of the methods used
by the government to follow the activities of
the al Qaeda network, in order to prove a
case in open court, could have disastrous
consequences, especially since it is believed
that al Qaeda has attempted to acquire
weapons of mass destruction such as radiological bombs and nuclear devices.” 28
Wedgwood noted that the al Qaeda network
is skilled in counterintelligence and has
changed communications systems several
times to block U.S. surveillance. An open
trial would permit “al Qaeda members [to]
scrutinize the trial record to see what the
government knows about their operating
methods.”29
In addition to concerns that criminal trials
might frustrate attempts to prevent future
terrorism, Wedgwood also recognized that
under the Federal Rules of Evidence, juries in
district courts would be prevented from hear-

ing “various forms of probative evidence,
including reliable hearsay,” whereas such
evidence would be admissible before a military commission.30 Finally, Wedgwood echoed
concerns regarding the safety of judges,
juries, and innocent civilians living and working near federal courthouses hearing al Qaeda
cases in urban areas.31
The application of the military order is
limited by its terms to non-U.S. citizens about
whom there is reason to believe 1) they are
or were members of al Qaeda; 2) they have
aided, abetted, or conspired with al Qaeda or
are believed to have engaged in international
terrorism; or 3) they are planning a terrorist
attack.32 (See “American Taliban,” page 52.)
Under the military order these suspects must
be treated humanely, without any adverse
distinction based on race, color, religion, gender, origin of birth, wealth, or any similar criteria. They also must be afforded adequate
food, drinking water, shelter, clothing, and
medical treatment and allowed the free exercise of religion.33
The military order not only provides for
the detention of al Qaeda suspects and trial by
military commission; it also states that punishment may include life imprisonment or
death.34 The military commissions, which
make findings of fact and law, must provide
the suspects with “a full and fair trial.”35 This
standard, however, does not preclude relaxed

evidentiary rules that will allow, for example, the use of documents found by U.S. and
allied soldiers in caves and terrorist hideouts
as evidence as well as the admission of reliable hearsay evidence as long as the evidence
is relevant and probative.36 The military order
also provides for less-than-unanimous verdicts for conviction and sentencing.37
By providing that defendants tried before
military commissions will not be allowed to
seek any remedy in U.S. state or federal
courts, foreign courts, or international tribunals, the military order seeks to prevent collateral attacks on the proceedings, verdicts,
and sentences of the military commissions.38
Of course, whether this provision would cause
any court, especially one of a foreign nation
or an international tribunal, to reject a claim
by a detainee is open to question.

Constitutionality of the
Commissions
The use of militar y commissions by the
United States dates from the Revolution, when
General George Washington established a
court of inquiry to try Major John André, a
British officer and suspected spy. André was
captured wearing civilian clothes and carrying documents obtained from Benedict
Arnold relating to the defense of West Point.
He was tried and sentenced to death in substantially the same manner that the British
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had earlier dealt with an American officer
and accused spy, Nathan Hale.39 Since that
time, militar y commissions have been
employed in almost every American conflict,
including the Mexican-American War (during
which the term “military commission” was
first used), the Civil War, the Spanish-American
War, World War I and World War II.40
The U.S. Supreme Court has upheld the
constitutionality of military commissions on
several occasions in various wars. In the case
most analogous to the present circumstances,
Ex Parte Quirin,41 the court upheld the convictions and sentences of eight German saboteurs who landed in New York by German Uboat and were subsequently arrested wearing
civilian clothes. They were tried and six of
them sentenced to death pursuant to an order
issued on July 2, 1942, by President Franklin
Roosevelt.42 President Roosevelt’s order was
ver y similar to President Bush’s militar y
order.43
In Quirin, the court held that unlawful
combatants are “subject to trial and punishment by military tribunals for acts which render their belligerency unlawful.”44 The court
also held that the accused in military commissions are not entitled to the same constitutional safeguards afforded defendants in
civilian courts:
[S]ection 2 of Article III and the Fifth
and Sixth Amendments cannot be
taken to have extended the right to
demand a jur y to trials by militar y
commissions, or to have required that
offenses against the law of war not tri-

able by jury at common law be tried
only in the civil courts.45
Other Western democracies also rely on
military commissions to punish unlawful combatants in circumstances that are similar to
those involving suspected al Qaeda terrorists. For example, last year, Switzerland prosecuted and convicted in a military tribunal a
former Rwandan mayor, arrested in Switzerland, for war crimes arising out of the massacres of Tutsi civilians in his village in
Rwanda. The prosecution based its case on
the defendant’s violations of the Swiss Military
Penal Code for murder and violations of the
laws and customs of war, among other
charges. On appeal, in Niyonteze v. Public
Prosecutor, 46 the Tribunal Militaire de
Cassation upheld the validity of the military tribunal’s verdict and the tribunal’s punishment
of the defendant with a long prison sentence.47
Notwithstanding the well-established
American tradition of using military commissions to try enemy combatants, the plan
to try suspected al Qaeda terrorists and their
accomplices by military commission instead
of using the established criminal justice system has sparked some criticism.48 One prominent concern voiced by critics is the current
indefinite nature of the detainees’ confinement. Nevertheless, there appears to be a
consensus among legal scholars that military commissions are an appropriate response
to the al Qaeda attacks and continuing threat
so long as adequate due process safeguards
are present to ensure that defendants receive
a full and fair trial.

American Taliban

A

lthough precedent exists to support trying by military commission unlawful combatants who
claim U.S. citizenship, President George Bush’s military order1 limits trials by military commission
to aliens. However, at least three post-September 11 detainees are or appear to be U.S. citizens. The most notorious of the three, Marin County native John Walker Lindh, was indicted in federal
district court in Virginia. Lindh recently pled guilty to two charges: that he aided the former Taliban government in Afghanistan in violation of U.S. law, and that he carried explosives while committing that
crime. At press time he had not been sentenced, but he faces up to 20 years in prison.
The government has also designated former Chicago gang member and al Qaeda operative Jose
Padilla, also known as Abdullah Al Muhajir, and American-born Yasir Esam Hamdi as enemy combatants. They are both confined to a U.S. Navy brig in South Carolina in the custody of the Department of
Defense. Padilla was arrested at O’Hare International Airport upon arrival from Switzerland. He allegedly
was exploring a plan to build and explode a radiological dispersion device, or dirty bomb, in the United
States. Hamdi was likely captured in Afganistan or Pakistan and was originally held at the U.S. naval
base in Guantanamo.
According to reporter Jess Bravin in the Wall Street Journal,2 government officials were concerned
that a federal judge might find Hamdi had the right to be heard in federal court. The government wanted
to avoid a precedent requiring the commander at Guantanamo to turn over a detainee to U.S. marshals
in response to a court order. At press time, neither Padilla nor Hamdi have been criminally indicted or
charged before a military commission.—R.C.O.

1
2

Detention, Treatment and Trial of Certain Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 57, 833 (Nov. 16, 2001).
Jess Bravin, Guantanamo Bay Detainees Seek Hearings, WALL STREET J., July 3, 2002, at A4.
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Still, the ABA Task Force on Terrorism
and the Law conceded that the major disadvantage of trying al Qaeda terrorists and their
accomplices by military commissions is not
a constitutional or legal matter but the perception that military commissions “lack adequate safeguards to ensure a fair trial.”49 The
task force recognized that this perception
“will depend significantly on the application
of the order and the procedures used in any
military commission.”50

The Military Commission Order
On March 21, 2002, Secretary of Defense
Rumsfeld promulgated Military Commission
Order No. 1 detailing the procedures to be
used in military commissions.51 The commissions are composed of three to seven
members, who preside over the trial and render the verdict and sentence. The defendant
on trial in a military commission is referred
to in the order as the Accused. Although the
procedures and practices differ in some material aspects from the Federal Rules of Criminal
Procedure, the protections for the accused are
substantially the same as those afforded U.S.
service personnel subject to court martial52
and address all the essential due process elements necessary to ensure a fair trial.
Under Military Commission Order No.
1, due process safeguards include:
• The defendant will receive “a copy of the
charges [against him or her] in English and
[a] language that the Accused understands.”53
• The defendant will be presumed innocent
until proven guilty.54
• The standard for a conviction is “beyond a
reasonable doubt,” and the determination of
guilt will be based solely on the evidence that
is admitted during the trial.55
• The prosecution must provide the defense
with all the evidence that the prosecution
plans to introduce at trial, including exculpatory evidence.56
• The defendant has the right not to testify
at trial, and the members of the commission
will draw “no adverse inference” from the
defendant’s decision to exercise this right.57
• The defendant has the right to obtain documents for his or her defense and “[s]ummon
the witnesses to attend trial and testify” using
service of process. In addition, “investigative
and other resources…[will be] made available
to the Defense.”58
• The defense will be able to cross-examine
the prosecution witnesses.59 All witnesses
will testify under oath.60
• The defendant will have the assistance of
appointed interpreters.61
• The defendant has the right to “be present
at every stage of the trial.”62
• The defendant is protected against double
jeopardy.63

• The commission trial will be open to the
public, except in circumstances involving
public safety, national security, or the disclosure of classified information or law enforcement sources.64
Under the militar y commission procedures, militar y defense counsel will be
appointed for defendants, irrespective of indigence, “in advance of trial to prepare a defense
and until any findings and sentence become
final.”65 Defense counsel is charged with
defending the accused “zealously within the
bounds of the law without regard to personal
opinion as to the guilt of the Accused” and to
“represent the interest of the Accused in any
review process.”66 A defendant has the right
to select a judge advocate from any branch of
the armed services to replace the appointed
defense counsel and may retain an American
civilian attorney at his or her own expense to
assist appointed defense counsel.67
The commissions are required to
“[p]rovide a full and fair trial”68 and “[p]roceed
impartially and expeditiously excluding irrelevant evidence, and preventing any unnecessary interference or delay.”69 All who participate in a commission “shall take an oath to
perform their duties faithfully.”70
The nature of the trial proceedings before
a military commission will be familiar to counsel from common law jurisdictions. The proceedings begin with the opening statement of
the prosecution and the presentation of its
case using witnesses and other evidence.71
The defense may elect to make an opening
statement following the opening statement
of the prosecution or prior to presenting its
own case.72 Defense witnesses and evidence
will be heard after the prosecution finishes its
presentation.73 The parties may introduce
evidence in rebuttal and surrebuttal.74 The
prosecution and defense may both present
closing arguments with a reply permitted for
the prosecution.75
The members of the commission deliberate and vote on a verdict by secret written
ballot in closed conference.76 A guilty verdict
requires “an affirmative vote of two-thirds of
the members.”77 If the defendant is convicted,
the commission “shall impose a sentence that
is appropriate to the offense or offenses for
which there was a finding of Guilty, which sentence may include death, imprisonment for life
or for any lesser term, payment of a fine or
restitution, or such other lawful punishment
as the Commission shall determine to be
proper.”78
During sentencing proceedings, the
accused is entitled to review the evidence
that the prosecution intends to present before
sentencing79 and to make a statement80 and
submit evidence of his or her own,81 all with
the assistance of defense counsel. Following
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the sentencing proceedings, the commission
members will again deliberate and vote on the
sentence by secret written ballot in closed
conference.82 The sentence also requires
agreement by two-thirds of the commission
members; however, a death sentence requires
a unanimous vote83 of a seven-member commission.84
All convictions and sentences will automatically be reviewed by a Review Panel
established by the secretary of defense that
consists of three military officers, at least
one of whom has experience as a judge.85
The Review Panel has 30 days to review the
conviction and sentence and may then either
forward the case to the president or the secretary of defense with a recommendation
regarding the disposition of the matter or
return the case for further proceedings to
the Appointing Authority—either the secretar y of the defense or his designee—if a
majority of the panel forms the “definite and
firm conviction that a material error of law
occurred.”86
The verdict and sentence of a military
commission is not final until it is affirmed by
the president, or, if he so designates, the secretary of defense.87 The president also has the
right to “disapprove findings or change a finding of Guilty to a lesser-included offense, or
mitigate, commute, defer or suspend the sentence imposed or any portion thereof.”88 A verdict of not guilty, however, cannot be changed
to a verdict of guilty.89
As a response to the September 11, 2001,
attacks on the United States and in light of the
continuing and grave threat posed to the
nation by the al Qaeda terrorist network and
its accomplices, the use of military commissions to try suspected terrorists is appropriate both as a practical and legal matter. These
commissions will significantly reduce the risk
that classified information and law enforcement sources and methods will fall into the
hands of al Qaeda operatives and thereby
increase the likelihood of preventing future
attacks on the United States and its allies.
They will also allow prosecutors to introduce
at trial reliable evidence collected on the battlefield and by intelligence agents. Moreover,
the use of military commissions will eliminate
the threat to the safety of civilian judges,
jurors, witnesses, and the public that would
arise from district court trials of suspected al
Qaeda terrorists.
Military commissions have a long history
in the United States and other civilized nations
and have repeatedly passed constitutional
muster before the U.S. Supreme Court. Furthermore, the extensive procedural safeguards promulgated by the president and
the secretary of defense are fully sufficient to
ensure due process rights and full and fair tri-

als for all who are accused and tried by military commissions.
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