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tion and administration of the ICC, final clauses, all matters that had not yet been
considered, and subjects left over from previous sessions, including procedural matters.
It would also review the entire text to identlfy which matters would have to be addressed
at the diplomatic conference and to discuss the draft rules for the conference. Germany
and several other delegations urged that time be found to discuss its revised proposal
on aggression, but no decision was reached.
The increasing effectiveness of the coordinated lobbying of the 316 members of the
NGO Coalition for an International Criminal Court, including the four groups of nongovernmental organizations, each working on a particular issue such as prohibited weapons
and the rights of children, victims and women, was marked.46The value of NGO commentaries was widely acknowledged by government delegates and the drafting of the consolidated text reflects their input.47The highlight of the session was the dramatic and
forceful address to the plenary by Louise Arbour, Prosecutor of the International Criminal Tribunals for the former Yugoslavia and Rwanda, which appears to have made a
deep impression on the thinking of government delegates on crucial issues, including
the roles of the Security Council and of the prosecutor, gender-related crimes and state
cooperation. She concluded that the ICC
should be strong and well equipped to operate as the authoritative mechanism
through which an individual may be deprived of his or her liberty. Should it be a
weak arid powerless institution, not only will it lack legitimacy, but it will betray the
very human rights ideals that will have inspired its creation. In such a case, regardless
of the number of ratifications, the Court may be considered a retrograde develop
ment as it will not only fail to dispense fair justice, but it may exacerbate the sense
of legitimate grievance of the di~enfranchised.~'

While the public's attention has recently focused on the United Nations Special Commission on Iraq (UNSCOM) and its weapons inspection activities,' the United Nations
Indeed, in recognition of the important role that NGOs have played in the drafting of the statute, the
General Assembly, in Resolution 52/160 of Dec. 15, 1997, requested that the Secretary-General invite to the
diplomatic conference NGOs "accredited by the Preparatory Committee with due regard . . . in particular
to the relevance of their activities to the work of the Conference." These NGOs would be able to attend
plenary meetings and, unless the conference decided othenvise in specific situations, attend formal meetings
of subsidiary bodies except the drafting group, receive copies of official documents, and address the opening
and/or closing sessions.
47 Some of the dozens of NGO publications for the fifth session include AMNESTY
INTERNATIONAL,
THE
THE RIGHT CHOICES-PART
111: ENSURING
EFFECTIVE STATE COOPERAINTERNATIONAL
CRIMINAL
COURT:WNG
TION (AIIndex No. IOR 40/17/97, 1997); HUMAN
RIGHTS WATCH,HUMAN
RIGHTSWATCHCOMMENTARYFOR
THE DECEMBER
1997 PREPARATORY
COMMITTEE
MEETING
O N T H E ESTABLISHMENT
OF AN INTERNATIONAL
CRIMINAL COURT(1997); LAWYERSCOMMITTEE
FOR HUMAN
RIGHTS,COMPLIANCE
WITH ICC DECISIONS
(1997); WOMEN'S CAUCUSFOR GENDER
JUSTICE IN THE INTERNATIONAL
CRIMINAL
COURT,WAR CRIMES
(1997), and PENALTIES
AND :REPARATIONS
(1997);WORLDFEDERALIST
ASSOCIATION,
RECOMMENDATIONS
AND COMMENTARY
FOR DECEMBER 1997 PREPARATORY
COMMITTEEO N THE ESTABLISHMENT
OF AN INTERNATIONAL
CRIMINAL
COURT(1997).
48
Statement byJustice Louise Arbour to the Preparatory Committee on the Establishment of an International
Criminal Court at 13- 14 (Dec. 8, 1997).
* Legal Adviser, Amnesty International.
' See, e.g., LrNSCOM Not Out of the Woods in Iraq, MIDDLEE. ECON.SURV.,Dec. 1, 1997, at C1; UAJAnns Inspectors
Return to Iraq, id., Nov. 24, 1997, at C1.
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Compensation Commission (UNCC or Commission), another ad hoc UN body created
pursuant to Security Council Resolution 68'7 in the aftermath of the Persian Gulf war,2
has been making steady progress in resolving the war reparation claims asserted against
~ r aNonetheless,
~ . ~
the UNCC is under increasing pressure to speed up the claims review
process and complete its work e x p e d i t i o ~ s l ~ . ~
For humanitarian reasons, the Commission initially focused on resolving the claims
of individual victims of Iraq's invasion and occupation of Kuwait. As of October 1997,
the Commission had processed over 2.4 million of the approximately 2.6 million claims
filed with it and awarded more than six billion dollars in ~ o m ~ e n s a t i oIn
n . ~1995 the
Commission concluded its processing of category "B" claims for death and serious
personal injury and paid successful claimants $13,460,000.~The Commission has also
concluded its processing of the category "A" departure claims and has processed about
1.5 million of the approximately 1.6 million category "C" claims for individual losses
under $100,000.' Successful claimants in these categories have begun to receive partial
payments of their awards out of the revenue the Commission derives from Iraqi petroleum sold pursuant to the "oil for food" mechanism set out in Security Council Resolution 986 (1995).' Having initially given priority to the individual claims in categories
"A," "B" and "C," the Commission has recently shifted its focus to the larger and
more complex corporate (category "E") claims, as well as claims of governments and
international organizations (category "F") .
At its twenty-sixth session held in Geneva on December 15- 17,1997, the Commission's
Governing Council approved the first report of a panel of commissioners cdncerning
category "F" claims.g The "F" Report covered nine claims submitted by eight governments,'' which sought compensation in the amount of $4,506,800 for losses arising out
SC Res. 687 (Apr. 3, 1991), reprinted in 30 ILM 847, 852 (1991).
"or earlier reports on the Commission's work, see, e.g., Ronald J. Bettauer, The United Nations Compensation
Commission-Developments Since October l992,89 AJIL 416 (1995);John R. Crook, The United Nations Compensation
Commission-A Neu Structure to Enforce State Responsibility, 87 AJIL 144 (1993); Marian Nash (Leich), Contemporary Practice of the United States, 86 AJIL 346 (1992).
See, e.g., W C C Planning to Speed Up Processing of Large Claims, ARABT I M E June
S,
23, 1997, at 4; United
Nations Press Release, Compensation Commission's Governing Council Approves $721 Million for Individual
Losses up to $100,000 (UN Information Service, Geneva, June 24, 1997).
" United Nations Press Release, Governing Council of United Nations Compensation Commission Concludes
25th Session (UN Information Service, Geneva, Oct. 1, 1997).
Id.
These figures include the approximately 1.23 million claims filed by the Government of Egypt on behalf
of more than 800,000 Egyptian workers in Iraq. See id.
'United Nations Press Release, United Nations Compensation Commission Pays out Almost $569 Million
(UN Information Service, Geneva, Oct. 8, 1997). See also United Nations Press Release, United Nations Pays
Out $144 Million (UN Information Service, Geneva, Mar. 12, 1997).
UNCC Governing Council, Decision Concerning Part One of the First Instalment of Claims by Governments
and International Organizations (Category "F" Claims) [Dec. 451 at 1, UN Doc. S/AC.26/Dec.45 (1997);
Report and Recommendations Made by the Panel of Commissioners Concerning Part One of the First Instalment of Claims by Governments and International Organizations (Category "F" Claims). UN Doc. S/AC.26/
1997/6 [hereinafter "F" Report].
The panel of commissioners was composed of Bj0m Haug of Norway (Chairman), Georges AbiSaab of
Egypt and Michael J. Bone11 of Italy. Id. at 4.
l o The claims were submitted by Denmark (Ministry of Foreign Affairs), the Democratic People's Republic
of Korea (State Commission of External Economic Affairs), Germany (North Rhine-Westphalia Ministry of
Employment, Health and Social Affairs), Hungary (Ministry of Foreign Mairs and Ministry of International
Economic Relations), the Netherlands (Ministry of Foreign Affairs), New Zealand (Ministry of Foreign Affairs
and Trade), Nigeria (Nigerian Embassy in Kuwait), and Sri Lanka (Ministry of Foreign AfTairs). "F" Report,
supra note 9, at 4-5.
The panel will submit a further report covering two Kuwaiti claims included in the first installment, which
were submitted by the Kuwait Ministry of Foreign Affairs and Kuwait University. The panel classified these
claims as "unusually large or complex" within the meaning of Article 38(d) of UNCC Governing Council,
Provisional Rules for Claims Procedure [Dec. 101, UN Doc. S/AC.26/1992/10, reprinted in 31 ILM 1053 (1992)
[hereinafter Rules]. "F" Report, supra, at 5. Where a panel has classified a claim or group of claims as

"

"
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of Iraq's invasion of Kuwait on August 2, 1990, and the subsequent occupation." In its
report, the panel recommended, and the Governing Council subsequently approved,
the payment of $2,220,043 to the claimants.12
The "F" Report sets important precedents for the resolution of many of the legal,
factual and valuation issues raised by the approximately three hundred government
claims that remaip. The report is also likely to provide guidance in resolving the approximately fifty-seven hundred corporate claims on the Commission's docket, especially those
that seek compensation for real and other tangible property losses and evacuation costs.13
More generally, the "F" Report provides an early indication of the methods and procedures that the Commission will use to tackle its caseload, which consists of numerous
large and complex claims. l 4
The nine claims covered in the "F" Report represent a wide variety of loss types. In
terms of the "causes of action" established by the Governing Council, the losses involve
contracts, business transactions or courses of dealing, real property, tangible property,
bank accounts and securities, payment or relief to others, evacuation costs and public
service expenditures.15The majority of the losses relate to costs incurred by governments
in evacuating their citizens and diplomats from Iraq and Kuwait, damage to embassies
in Kuwait City and Baghdad, and relief paid to refugees and others who fled from Iraq
and Kuwait following the invasion.16

Unlike the mass claims-processing approach applied by earlier UNCC panels to resolve
the category "A," "B" and "C" claims, the panel here undertook an individualized
review of the claims before it, making "determinations of law and fact for every claim." l7
Describing its detailed investigative role, the panel stated:
In view of the fact that Iraq had limited opportunities to comment on or object to
the Claims, the Panel considered that it was under a stringent duty to determine
with respect to each Claim whether the alleged loss had occurred, whether it was
directly caused by Iraq's invasion and occupation of Kuwait and whether the amount
of loss was adequately established.18

As envisaged by the Rules and noted by the panel in the discussion of its own role,
Iraq's participation in the proceedings was limited.lg Prior to the presentation of the
claims to the panel, Iraq had been invited to provide its views on the significant factual
and legal issues raised by the claims, as reported by the Executive Secretary pursuant to
-

-

"unusually large or complex," it is given 12 months within which to complete its review of the claims and
submit its report and recommendations to the Governing Council. Absent such a classification, Article 38(c)
of the ~ u l e s i e ~ u i r panels
es
to complete their review of "any claim or group of claims and report in writing
through the Executive Secretary to the Governing Council within 180 days of the date the claims in question
are submitted to the Panel."
I ' "F" Report, supra note 9, at 4.
I' Id. at 28.
'%e also Report and Recommendations Made by the Panel of Commissioners Appointed to Review the
Well Blowout Control Claim (the "WBC Claim"), UN Doc. S/AC.26/1996/5/Annex [hereinafter WBC Claim
Report], repinted in 36 ILM 1343 (1997) (the first category "E" claims report). On the WBC proceedings,
see Robert C. O'Brien, The Challenge of Venfjing Corporate and Government C l a i m at the United Nations Compensation
INTL L.J. (forthcoming).
Commission, 31 CORNELL
14
In category "F" alone, the total asserted value of the three hundred claims exceeds $140 billion. "F"
Report, supra note 9, at 4.
'"d. at 7.
16
See id. at 28.
"Id. at 18.
IH Id.
I" Id. See also the Rules, supra note 10, especially Articles 16, 32-38.

342

THE AMERICAN JOURNAL OF INTERNATIONAL LAW

[Vol. 92

Article 16 of the ~ u l e sThese
. ~ ~ views, as well as the views of other governments that had
commented on the issues raised by the claims, were "given careful consideration" by
the panel.21
Iraq, however, was not invited to participate in any further proceedings before the
While the Commission's registry served on Iraq copies of the procedural orders
issued by the panel informing the claimants that their claims were under review and, in
some cases, seeking additional information, Iraq was not provided with copies of the
claim files.23Nor was Iraq invited to make any additional written or oral submissions
with respect to the claimsz4The limited role that the panel allowed Iraq to play in the
proceedings resulted, inter alia, from the short periods available under the Rules for
UNCC panels of commissioners to complete their review of claims not classified as
"unusually large or complex." 25
In parallel with Iraq's role in the proceedings, the claimants' participation was also
curtailed. The claimants were not permitted to make additional submissions in support
of their claims as a matter of right.26The panel did, however, use its procedural orders
to obtain specific information and documents from four of the claimants regarding the
potential overlap between their claims and claims filed in category
In another claim, submitted by Sri Lanka, the panel required the claimant to produce
additional evidence "critical to the verification of the claim."28 The panel did not
confine its investigation to seeking information from this claimant, but also issued a
procedural order requesting that a third party, the Central Bank of Kuwait, "comment
on certain statements made within the Claim and file any documents relevant to the
Claim with the Commission." 29
During the proceedings, the panel held regular sessions with the UNCC secretariat
in Geneva and relied upon the secretariat's "administrative, technical and legal support." 30 The secretariat also retained the services of a London-based international lossadjusting firm, which assisted the secretariat and the panel throughout the proceedings.31

Following earlier UNCC precedents, the panel found Iraq's liability under international law to have been established under paragraph 16 of Security Council Resolution
" "F"

Report, supra note 9, at 18. Article 16 of the Rules, supra note 10, provides, in pertinent part:

The Executive Secretary will make periodic reports to the Governing Council .
significant legal and factual issues raised by the claims . . . .

. . [which] may indicate

. . .[TI he Government of Iraq as well as Governments and international organizations that have submitted claims, may present their additional information and views concerning the report to the Executive
Secretary for transmission to panels of Commissioners . . . .
"F" Report, supra note 9, at 20.
at 5-7.
'"Id. at 5.

"

" Id.

Id.
See supra note 10. Seefirther infa notes 91-94 and corresponding text.
'fi
"F" Report, supra note 9, at 5-7.
Id. at 6. As a result of its investigation, the panel determined that portions of several claims duplicated
losses asserted by individuals in category "C." Consequently, the panel disallowed compensation for these
du licate losses. Id.
' I d . at 7.
" Id. at 6.
"" Id. at 7.
Id. at 7, 27-28. The firm is Cunningham International.
24

"5

''

"'
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6 ~ 7In. that
~ ~ resolution, the Security Council determined that "Iraq . . . is liable
under international law for any direct loss, damage . . . or injury <0foreign Governments, nationals and corporations, as a result of Iraq's unlawfukinvasion and occupation of Kuwait."33 The panel was, however, the first UNCC panel of commissioners
to buttress its finding regarding. Iraq's liability by referring to Iraq's agreement to
"comply fully with all of the relevant [Security Council] resolutions." 34 Iraq7sconsent
to be bound by such resolutions, which, inter alia, reaffirmed its liability for losses
caused by the invasion and occupation of Kuwait, was expressed by the Foreign
Minister of Iraq in his letters to the Security Council and was noted in the preamble
to Resolution 686.35
The panel recognized that Resolution 687 not only established Iraq's liability, but also
restricted that liability to direct losses. The panel then noted that the Commission's
Governing Council, whose membership mirrors the composition of the Security Council
at any given time, "has provided some guidance on the issue of what types of loss are
to be considered direct and, therefore, compensable." 36 The panel found that Governing
Council Decisions 7' and 9 were the most relevant to resolving the issues of causation
and directness raised by the present claims3' Interestingly, while Decision 9 deals with
business losses, it was the panel's view that "the Governing Council's guidance regarding
directness and causation . . . is equally applicable to government claims." 38
It is noteworthy that, while the panel clearly looked for guidance to the Governing
Council's decisions to resolve issues relating to directness and causation, it emphasized that such decisions were to be interpreted "in light of general principles of
international law." 39
"2 Id. at 15. See also Report and Recommendations Made by the Panel of Commissioners Concerning the
First Instalment of Individual Claims for Damages Up to US$100,000 (Category "C" Claims), UN Doc. S/
AC.26/1994/3, at 9 [hereinafter "C" Report], reprinted in 35 ILM 1014 (1996). WBC Claim Report, supra
note 13, at 5-6.
SC Res. 687, supra note 2, para. 16. While noting that, in passing Resolution 687, the Security Council
had acted under Chapter VII of the United Nations Charter, the panel refrained from engaging in any
constitutional discussion of the authority of the Security Council to make such findings or statements. See also
WBC Claim Report, supra note 13, at 5.
But compare the decision of the Appeals Chamber of the International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of
(Oct. 2,
former Yugoslavia since 1991 in Prosecutor v. Tadie, Appeal on Jurisdiction, Case IT-94-1-AR72
1995), 35 ILM 32 (1996), where the Tribunal undertook such a constitutional analysis of the Security Council's
action. On the TadiC ruling, see G. P. Politakis, Enforcing International Humanitarian Law: The Decision of the
Appeals Chamber of the War Crimes Tribunal on the DuSko Tadie Case (Jurisdiction), 52 ZEITSCHRIFT FUR OFFENTLICHES RECHT 283 (1997); George H. Aldrich, Jurisdiction of the International Criminal Tribunal for the Former
Yugoslavia, 90 AJIL 64 (1996).
" "F" Report, supra note 9, at 15.
"'Id. at 15 11.12. See also SC Res. 686 (Mar. 2, 1991), repinted in 30 ILM 568 (1991).
36 r r , r
F . Report, supra note 9, at 15.
"7 Id. at 17-18. See UNCC Governing Council, Criteria for additional Categories of Claims [Dec. 71, UN
Doc. S/AC.26/1991/7/Rev.l, rt$ninted in 31 ILM 1045 (1992); UNCC Governing Council, Propositions and
Conclusions on Compensation for Business Losses: Types of Damages and Their Valuation [Dec. 91, UN Doc.
S/AC.26/1992/9, reprinted in id. at 1037.
"F" Report, supra note 9, at 18. See also WBC Claim Report, supra note 13, at 71.
Id. Compare Article 31 of the Rules, supra note 10, which provides:

""

''

In considering the claims, Commissioners will apply Security Council resolution 687 (1991) and other
relevant Security Council resolutions, the criteria established by the Governing Council for particular
categories of claims, and any pertinent decisions of the Governing Council. In addition, where necessary,
Commissioners shall apply other relevant rules of international law.
Moreover, according to Article 40(1) of the Rules, "[tlhe amounts recommended by the panels of Commissioners will be subject to approval by the Governing Council. The Governing Council may review the amounts
recommended and, where it determines circumstances require, increase or reduce them." Article 40(2) further
provides that "[tlhe Governing Council may, in its discretion, return a particular claim or group of claims
for further review by the Commissioners." Thus, under the Rules it appears that the Governing Council has
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IV. PLEADINGAND EVIDENTLARY
STANDARD

,

'

As noted above, unlike the category "A," "B" and "C" claims panels, the panel here
reviewed each claim individually.40At the same time, given the extraordinary circumstances from which the alleged losses arose, the claims were often less than fully documented.41These two factors, coupled with the short review periods available under the
Rules and the resulting limited opportunities for the claimants to submit additional
evidence or information, required the panel to elaborate a threshold pleading and
evidentiary standard.
Drawing on a diverse group of sources, which included the Commission's Rules:* other
the general principles of
Governing Council decisions,43the category "F" claim
international procedural law and practice,45and the general principles of
the
panel developed a body of doctrine that is likely to be relevant in resolving many of the
evidentiary issues raised by the government and corporate claims, particularly those
"smaller" claims that will be resolved solely on the basis of the statement of claim and
the evidence submitted. In short, the panel's standard requires claimants to state their
claims with particularity and support the claimed losses with documentary and other
evidence appropriate under the circumstances in which the claims arose.47Applying the
above standard, the panel rejected significant portions of-severalclaims.48Under Article
6, paragraph 5 and Article 14, paragraph l ( a ) of the Rules, the claimants were also
required to submit their claims and the supporting evidence in English. Applying this
standard, the panel did not take into account additional evidence that had been submitted by the Netherlands in response to the panel's procedural order.49

Direct Losses

The panel found that many of the losses asserted by the claimants had resulted directly
from Iraq's invasion and occupation of Kuwait, and that, accordingly, such losses were
compensable. In making its determinations regarding directness, the panel relied upon
sources such as Governing Council decisions and commissioner panel reports in other
claims categories. Moreover, in line with its understanding of its role and the law applicable to the claims, the panel also referred extensively to other sources of international
law, such as treaties, general principles of law, and precedents set by other international
claims commissions and tribunals.50
the authority to revise or reject the amounts recommended by a panel of commissioners but has no authority
to revise a panel's legal and factual determinations. However, the point is less than clear and a constitutional
analysis of the UNCC's decision-making structures seems to be needed to clarify the respective roles of the
Governing Council and panels of commissioners.
40
See text at note 17 supra.
4' "F" Report, supra note 9, at 17.
42 Id. (citing Article 35 (1) of the Rules, supra note 10).
43
Id. at 16-17 (citing Dec. 7, supra note 37, para. 37; UNCC Governing Council, Compensation for Business
Losses Resulting from Iraq's Unlawful Invasion and Occupation of Kuwait Where the Trade Embargo and
Related Measures Were also a Cause [Dec. 151, para. 5, UN Doc. S/AC.26/1992/15 (1993), r@rinted in 33
ILM 244 (1994)) .
44 Id. at 17.
45 Id. & n.22 (citing Iran-United States Claims Tribunal casesr.
* Id. & n.23 (citing UNIDROIT Principles of International Commercial Contracts, Art. 7.4.3(3)).
47 Id. at 17.
4H
See generally id. at 20-23.
49 Id. at 24.
"' See, e.g., id. at 18 11.26 (Boxer Uprising Commission); id. at 19 n.27 (UNIDROIT Principles of International
Commercial Contracts); id. at 20 n.30 (Samoa Commission); id. at 20 n.31 (Vienna Convention on Diplomatic
Relations); id. at 21 n.33 (Iran-U.S. Claims Tribunal); id. at 22 n.36 (U.S;China claim regarding the Szechuan
riots); and id. at 22 n.37 (U.S.-German Mixed Claims Commission).
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Damage to embassy buildings. Several claimants sought compensation for damage sustained by their embassy buildings in Kuwait City and Baghdad during the occupation of
~ u w a i tThe
. ~ ~panel noted that the claimants had not proffered any evidence demonstrating who had actually caused the damage.52In deciding this issue, the panel relied upon
Governing Council Decisions 7 and 9, which provide that property lost because of the
"breakdown of civil order in Kuwait or Iraq" during the period from August 2, 1990,
until March 2, 1991, or "becake it had been left unguarded . . . due to the situation
in Iraq and Kuwait," may be considered as having resulted directly from the invasion
and o c ~ u p a t i o nConsequently,
.~~
the panel found that a direct causal link between these
losses and Iraq's invasion and occupation of Kuwait had been e ~ t a b l i s h e d . ~ ~
Otherfn-opegr losses. A number of claimants sought compensation for the loss of office
equipment, furniture and vehicles that had been either damaged or stolen from their
ernbas~ies.~~
Two of the claimants asserted that their property had been confiscated by
Iraqi soldiers or officials, while other claimants were unable to show who had actually
damaged or stolen their property.56For the reasons that the panel allowed claims for
damage caused to embassy buildings, it also found these losses to be ~ o m ~ e n s a b l e . ~ ~
Evacuation costs. Numerous claimants sought compensation for the cost of evacuating
their diplomats and citizens, as well as nationals of other countries, from Kuwait and
Iraq after Iraq's invasion.58In assessing the compensability of these losses, the panel did
not distinguish between the costs incurred by a government in evacuating its own citizens
and diplomats and those incurred in evacuating the nationals of other countries. Both
types of losses were found by the panel to be equally compensable as a direct result of
Iraq's invasion and occupation of K~wait.~'
One claimant, which had evacuated its citizens by car from Kuwait City to Baghdad,
claimed that the cars had been left in Baghdad when the evacuees were allowed to
depart from Iraq. Following the liberation of Kuwait, the claimant incurred expenses in
retrieving the cars from Iraq, for which it sought c ~ m p e n s a t i o nFinding
.~~
that "reasonable expenses incurred by claimants in mitigating damages arising out of Iraq's invasion
and occupation of Kuwait should be compensable," the panel decided to allow the
claim.61
One claimant claimed for the cost of evacuating its citizens, who were primarily diplo. ~ ~ noting that only costs incurred
mats, from countries other than Iraq and ~ u w a i tWhile
in evacuating citizens from Iraq and Kuwait had been specifically identified by the
Governing Council as compensable losses, the panel found another legal basis for compensating the cost of evacuating citizens from certain other countries.

"'Id. at 19.
Id.
"" Id. (citing Dec. 7, supra note 37, para. 34(d); and Dec. 9, supra note 37, para. 13).
52

Frl
Id. The panel also supported its conclusion by reference to an earlier claims commission decision arising out
of military action taken by the United States and United Kingdom in Samoa, in which those states admitted that

"where the occupants of a house were obliged to flee for refuge when the bombardment began, and were
unable, fiom fear of personal injury or other causes, to return to protect their property, and it was looted by
the natives in their absence, the damage thus resulting may be said to be approximately caused by the military
operations."
See id. at n.30 (quoting MARJORIE
M. WHITEMAN,
DAMAGES
IN INTERNATIONAL
LAW 1780 (1943)).
Id. at 20.
Id. at 20-21.
Id.
Id. at 24.
Id.
FL' Id. at 21.
61 Id.
"2 Id. at 25.

""

"'

"'
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According to the panel, a direct causal link between an evacuation and Iraq's invasion
and occupation of Kuwait could be established where "military operations were conducted against a country from which persons were evacuated or where an actual-as
opposed to speculative-threat of military action existed against a country from which
an evacuation took place."63 The panel concluded that military operations or th'reats of
military action had been directed against Saudi Arabia and Israel. Therefore, the costs
incurred in evacuating citizens from those countries should be considered to have arisen
directly from Iraq's invasion and occupation of ~ u w a i t . ~ ~
Relief payments. One claimant, a German government entity, sought compen'sation for
the cost of supporting two students who had been cut off from their means of support
in Kuwait and were unable to return home during the period of Iraq's occupation. The
same claimant also provided a small payment to a Kuwaiti tourist who had been stranded
at the Cologne airport on the day of Iraq's invasion.65In view of the temporajr and
extraordinary nature. of these expenses, the panel found that they constituted losses
resulting directly from Iraq's invasion and occupation of ~ u w a i t . ~ ~
Sri Lanka claimed that Iraqi forces, before permitting thousands of Sri Lankan refugees
to leave Kuwait, had required them to exchange their Kuwaiti dinar banknotes for "new"
banknotes that had recently been stolen from the Central Bank of ~ u w a i t . ~
Upon
'
the
refugees' arrival in Jordan, the Sri Lankan Honorary Consul exchanged, as a humanitarian gesture, the Kuwaiti dinars for the local currency. Following the liberation of Kuwait,
its Central Bank refused to accept many of the banknotes tendered by the Sri Lankan
Honorary Con~ul.~'
Sri Lanka sought compensation for the value of the rejected banknotes. The panel reasoned as follows in finding the loss to be compensable:
In this case, there is a direct link between the theft and circulation of the Central
Bank of Kuwait's dinar banknotes by Iraqi officials and the loss incurred by the
Claimant. The evidence also demonstrates that the exchanges were made in small
amounts in order to provide Sri Lankan refugees in Jordan with temporary and
extraordinary assistance during their evacuation from the region. Finally, the
Claim establishes that the notes were exchanged by the Claimant prior to the
announcement by the Central Bank of Kuwait, operating in exile, canceling the
stolen currency series. Therefore, the losses incurred by the Claimant were not
reasonably avoidable .69
Payments made pursuant to contractual obligations. Two claimants sought compensation
for payments made to their local employees when their Kuwait City and Baghdad embassies were closed after Iraq's invasion and occupation of Kuwait. The termination payments were made in accordance with the employees' labor c~ntracts.'~
Similarly, one
claimant sought compensation for payments made to its diplomats for personal property
that was lost or damaged in Iraq or Kuwait following the diplomats' evacuation from
those c~untries.'~The payments were made pursuant to contractual and regulatory
provisions. Noting that under Governing Council Decision 7 compensation is available
to "reimburse payments . . . by Governments . . . to . . . employees . . . pursuant to
contractual obligations," the panel considered these losses to be a direct result of Iraq's
invasion and occupation of ~ u w a i t . ' ~
Id.
Id.
"" Id.
Id.
fi7 Id.
Id.
Id.
7" Id.
71 Id.
7' Id.

""

at 23.
'

at 18.
(quoting Dec. 7 , supra note 37, para. 36).
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Indirect Losses
While the panel found that many of the asserted losses had resulted directly from
Iraq's invasion and occupation of Kuwait, it also determined that a significant number
of the losses were only indirectly related to the events, and thus were not compensable
by the UNCC.
Evacuation costs. As discussed above, the panel found that costs incurred by governments in evacuating citizens from countries other than Kuwait, Iraq, Saudi Arabia and
Israel could not be considered to be a direct result of Iraq's invasion and occupation of
~uwait.~~
Public service expenditures. One claimant sought compensation for the cost of moving
its Kuwait City embassy to Abu Dhabi following Iraq's invasion of Kuwait, as well as the
subsequent cost of operating the embassy during the occupation.74The panel did not
find such costs to be compensable, holding that, although the claimant "would not
otherwise have opened an embassy in Abu Dhabi, its voluntary and independent decision
to operate .a diplomatic mission there during the period of the occupation of Kuwait"
could not be considered to be a direct result of Iraq's invasion and occupation of
~ u w at.i75
Relief Payments. One claimant, a German governmental entity, sought compensation
for payments made under its social assistance scheme to an Iraqi national and his family
who had been granted political asylum in Germany in 1992 and to a German family that
had been forced to leave Kuwait. These payments were largely made after the liberation
of ~ u w a i tThe
. ~ ~panel held that "discretionary payments for ongoing ordinary living
expenses that are incurred after a person has left the region and taken up a new residence
should not normally be considered to be direct consequences of the invasion and occupation of Kuwait." 77
Prepaid rent. One claimant sought compensation for the amount of rent that it had
prepaid for its embassy offices in Kuwait City prior to the invasion. The claimant alleged
that it had sustained a loss because it had been unable to use the offices during the
occupation.78The panel disagreed, finding that "the mere permanent' or temporary
closure of a diplomatic mission, even in time of armed conflict, does not give rise to a
claim for compensation." 79 Adding that "here, the Claimant would have incurred the
rental expense regardless of whether Iraq invaded or occupied ~ u w a i t , " ~the
' panel did
not find the loss to have resulted directly from the invasion and occupation.
Other losses. One claimant asserted that, prior to Iraq's invasion of Kuwait, it had made
a deposit on a new car with a Kuwait City automobile dealer. After the liberation of the
country, the dealer failed to deliver the new car and refused to return the claimant's
deposit.81The claimant sought compensation for the amount of the deposit from the
UNCC. The panel held, however, that
[wlhile . . . the invasion and occupation of Kuwait might have given rise to a
hardship or force majeure situation that may have excused the automobile dealer
from his duty to deliver the new car, the event would not, under principles of
international commercial contract law, excuse him from his alternative obligation

74

Id.
Id.
76 Id.
Id.
77 Id.
7n Id.
7Y Id.
no Id.
" Id.

at 25.
at 26.

'"

at 22.

7"

at 20.
(citing Vienna Convention on Diplomatic Relations, Apr. 16, 1961, Art. 45, 23 UST 3227, 500 UNTS'95).
at 19.
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to return the Claimant's deposit. Accordingly, the Panel does not consider the
automobile dealer's refusal to return the Claimant's deposit to constitute a direct
loss within the meaning of paragraph 16 of resolution 68'7 (1991).82
Another claimant alleged that, following Iraq's invasion, it had been unable to withdraw funds from its Iraqi dinar-denominated account in Kuwait. It sought compensation
for the preinvasion value of the funds in the account.83Given that the Government of
Kuwait had informed the Commission that all bank accounts in Kuwait had been made
available to depositors after the liberation, the panel merely instructed the UNCC secretariat to inform the claimant that the funds were now available.84Accordingly, no compensation was recommended.

While claimants were often able to demonstrate that a compensable loss had, in fact,
occurred, they were not always able to submit documentary or other appropriate evidence
that would have allowed the panel to accurately quantify that loss.85 This difficulty,
which reflected the extraordinary circumstances under which the claims had arisen, was
addressed by the panel as follows:
In such cases, the Panel, in conformity with general principles of law, exercised its
discretion in assessing the amount of compensation that should be awarded. In
exercising such discretion, the Panel took into account the level and type of evidence
that should reasonably be required of a Claimant given the overall circumstances
at the time of the loss, particularly in Iraq and ~ u w a i t . ~ ~

As noted above, the secretariat also retained the services of an international lossadjusting firm "with experience in handling major catastrophic events at the international level," to assist and advise the secretariat and the panel in reviewing the evidence
and quantlfvlng the 10sses.~'Citing Article 36 of the Rules, which specifically authorizes
panels of.commissioners to request "expert advice, as necessary," the panel described
its interaction with the experts as follows:
[The experts'] advice was generally based on the loss adjusters' comparison of the
level and type of evidence submitted by the Claimants with the level and type of
evidence that claimants usually are able to produce to justifY losses arising out of
catastrophic events such as humcanes or floods in the international insurance
context. The experts also discussed general loss adjustment principles such as depreciation and betterment with the Panel in the context of specific claimss8
The panel pointed out that its use of experts in this manner was consistent with the
established practice of the C o r n m i ~ s i o nand
~ ~ other international claims commissions
and tribunals.g0

''Id. (footnote omitted).
' V d . at 21.
X4 Id. at 21 -22.
Id. at 16-17.
'"Id. at 17 (footnote omitted).
Id. at 27.
Id. at 27-28.
" I d . at 28. See, e.g., WBC Claim Report, supra note 13, at 7, 9-10, 35 ("The secretariat also retained the
services of an accounting consultant to assist the secretariat and the Panel in reviewing the accounting materials
submitted by the Claimant and in drafting the interrogatories . . ."). See also Recommendations Made by the
Panel of Commissioners Concerning Individual Claims for Serious Personal Injury or Death (Category "B"
Claims), UN Doc. S/AC.26/1994/1, at 9, ~efnintedin 34 ILM 265 (1995) (the secretariat retained the SecretaryGeneral of the International Society of Disaster Medicine to examine the claims preliminarily; later, the same
expert assisted the category "B" panel with its review of the claims); "C" Report, supra note 32, at 27l'(experts
in medicine, psychiatry, labor law and mass litigation assisted the category "C" panel in reviewing the claims).
%' Id. (citing GILUAN
WHITE,THEUSEOF EXPERTS
BY INTERNATIONAL
TRIBUNALS
143 (1965);Starrett Housing
Corp. v. Islamic Republic of Iran, 16 Iran-U.S. C1. Trib. Rep. 112, 198-99 (1987)).
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VII. CONCLUSION
The "F" Report sets a number of important precedents in three main areas. First, it
addresses and resolves several key issues regarding evidence, causation and directness
that face the Commission. Second, it further clarifies the nature and purpose of the
UNCC proceedings applicable in the categories of government and corporate claim^.^'
Third, it confirms the widely held expectation that the Commission's use of expert
assistance in the quantification of the claims will be systematic and extensive.
The panel's numerous decisions on causation or directness highlight the individualized, loss-type specific methodology that the panel adopted in its review of the claims.
Owing to the methodology adopted, these decisions significantly clarify the scope of
Iraq's liability under Security Council Resolution 687, particularly with regard to losses
typically sustained by governments. While not formally binding on other panels of commissioners addressing these same issues, the panel's decisions nevertheless provide authoritative guidance as to what types of losses should be attributable to Iraq's invasion
and occupation of Kuwait; they thus are likely to have a significant impact on the
Commission's future jurisprudence.
Even though the panel made individualized, loss-type specific determinations on the
claims, the verification procedures that it employed show that the UNCC is developing
a novel approach to resolve the procedural and other difficulties stemming from its
massive docket, the short time periods available under the Rules for the panels to review
the claims, and the increasing pressure to resolve all the claims within a reasonable time.
Under this approach, Iraq, aside from being invited to brief the significant factual and
legal issues raised by the claims in response to the Executive Secretary's Article 16 reports,
is usually given only a limited opportunity to participate in the claims review process.
Iraq's limited participation, however, is balanced by the fact that the claimants are also
generally not allowed to make further briefings beyond their initial submissions, giving
them only "one bite at the apple.'792These limitations on the parties' role in the
verification process have, in effect, forced the Commission to assume a more investigative
role, at the expense of the adversary process traditionally applied in international claims
settlement and arbitrati~n.'~
The extensive use of outside experts by UNCC panels of commissioners is a logical
consequence of the investigative role that the Commission has adopted. If the main
responsibility for testing the compensability of the claims, establishing that a compensable loss has, in fact, occurred, and verifying and quantlfylng that loss rests with the

"'

See WBC Claim Report, supra note 13, at 27-28 (discussing the role of the WBC claim panel in the
proceedings; the language used by that panel was, in part, tracked by the panel in the "F" Report).
SeeO'Brien, supra note 13. Where additional submissions are allowed, they are normally limited to narrowly
tailored requests to remedy formal deficiencies in the claims, in accordance with Article 14 of the Rules. More
detailed interrogatories have been and are likely to continue to be used in the larger and more complex
claims. In such claims, however, Iraq's participation has been and is likely to continue to be more extensive
as well. See, e.g., WBC Claim Report, supra note 13, at 5- 10 (discussing the proceedings).
""his
approach, which limits the participation of both the claimants and Iraq, while resewing an independent investigative role for the panels, appears to undercut much of the criticism leveled at the UNCC in the past.
FUR AUSL..%NDISCHES
See generally Bernhard Graefi-ath, Iraqi Reparations and the Security Council, 55 ZEITSCHR~FT
OFFENTLICHES RECHT UND V~LKERRECHT
3 (1995); Elyse J. Garmise, The Iraqi Claim Process and the Ghost of
Versailks, 67 N.Y.U. L. REV. 840 (1992). This conclusion is demonstrated in part by the fact that the amount
of compensation recommended by the panel here was approximately 49% of the total amount claimed.
Moreover, if the Sri Lankan claim, which was almost fully substantiated by the submission of the stolen Kuwaiti
dinar banknotes to the panel for its inspection, is not taken into account, the recommended compensation
falls to approximately 25% of the total amount claimed. "F" Report, supra note 9, at 28. Although, depending
upon the individual claims under review, the amount of compensation recommended by panels of commissioners will certainly fluctuate in the future, the fact that such significant reductions in the amounts sought were
made shows that the panel took its investigative role seriously and that Iraq's limited participation in the
proceedings will not necessarily yield unfair results.
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Commission, not only Iraq's, but also the claimants' role is bound to become secondary.94
As pointed out by the panel, its use of outside experts is consistent with the practice of
earlier international claims commissions and tribunals. What is novel in the Commission's use of outside experts is its systematic nature and scope. Given both the number
and complexity of corporate and government claims filed and the increasing pressure
to complete the process expeditiously, the Commission's increasing reliance on experts
appears to be a well-justified necessity.
The challenge that the Commission is now facing is one of managing the process.
The different organs of the Commission-the Governing Council, the secretariat and
the panels-must continue to share a common understanding of the investigative role
that the Commission has adopted. While there is every reason to believe that the challenge will be met, the magnitude and complexity of the work that lies ahead can hardly
be underestimated.

VEIJO HEISKANEN
AND ROBERTO'BRIEN*

This Note summarizes the judicial work of the International Court of Justice during
1997,' using the updated General List, pleadings filed, Orders and Judgments given
and hearings held at the Peace Palace in The Hague to describe the Court's current
record.
During the calendar year 1997, the Court was seized of no new cases. In 1997 a
total of nine cases appeared on the General List. The contentious proceedings before
the full Court were GabEkovuNagymaros Project (Hungary/Slovakia), Maritime Delimitation and Territorial Questions between Qatar and B a h r a i ~(Qatar v . Bahrain), Questions of
Interpretation and Application of the 1971 Montreal Convention Arising from the Aerial
Incident at Lockerbie (Libya v . United Kingdom) and (Libya v . United States), Oil Platforms
(Iran v . United States), Application of the Convention on the Prevention and Punishment of
the Crime of Genocide (Bosnia-Herzegovina v. Yugoslavia), Fisheries Jurisdiction (Spain v .
Canada), Land and Maritime Boundary (Cameroon v . Nigeria) and Kasikilz/Sedudu Island
(Botswana/Namibia).
During 1997 no cases were pending before any ICJ chamber and no requests for
an advisory opinion were received by the Court.
In 1997 pleadings were filed in the following instances. On February 28, Botswana
and Namibia each filed a Memorial in Kasikili/Sedudu Island, followed by their CounterwThis development was foreseen by the SecretaryGeneral in Report of the Secretary-General pursuant to
paragraph 19 of Security Council resolution 687 (1991), UN Doc. S/22559 (1991), in which he emphasized that
[tlhe Commission is not a court or an arbitral tribunal before which the parties appear; it is a political organ
that performs an essentially fact-finding function of examining claims, veriljing their validity, evaluating losses,
assessing payments and resolving disputed claims. It is only in this last respect that a quasijudicial function
may be involved. Given the nature of the Commission, it is all the more important that some element of due
process be built into the procedure. It will be the function of the commissioners to provide this element
Id., para. 7.
* Deputy Chief, Legal Service, United Nations Compensation Commission; and of Lanahan & Reilley LLP,
Los Angeles, respectively. The authors served as the principal legal advisers to the panel on the first installment
of government claims. The views expressed herein are solely those of the authors and do not necessarily reflect
those of the Commission.
For a summary of the jurisprudence and judicial activity of the ICJ for the period 1987-1996, see COMMENTARIES ON WORLDCOURT
DECISIONS
(1987-1996) (Peter H. F. Bekker ed., 1998).
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