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Subject: Re: SC or KC

Dear All,

I refer to earlier emails on this matter and suggest that we should now
conduct a survey.

I note the flowing:

My earlier comments.

There are many disadvantages with the current system including:
The grant of SC is not by letters patent;

Many individuals and corporations mistakenly consider KC indicative
of a higher standard than SC;

Many companies with offices in Tasmania are headquartered in
Victoria where the vast majority of SC’s reverted to QC when it was
reintroduced, and

In the other two states where QCs were reintroduced, the vast
majority of SCs also reverted to QC.

Some thoughts by Garth O’Rafferty.

My thoughts on the title of King's Counsel are below.

1. The origins of the office of Queen’s Counsel lie in an expedient
taken by Elizabeth I in about 1594 to retain for the Crown the
services of Francis Bacon—or at least to ensure his services
could not be used against the Crown—who was appointed
“learned counsel extraordinary to Her Majesty” but without any
patent or fee.(1)



2. "[T]he title Queen’s Counsel has become one of honour and
status. However, the rank is not purely honorific or merely
reflective of seniority; it confers real responsibility."(2)

3. The position occupied by Queen’s Counsel is in the nature of an
office under the Crown, in some respects a “very special type of
office, although any duties which it entails are almost as
unsubstantial as its emoluments; and it 1s also of the nature of an
honour or dignity to this extent that it is a mark and recognition
by the Sovereign of the professional eminence of Counsel.(3)

4. The appointment of Queen’s Counsel by the Governor-in-
Council was replaced in Tasmania by the appointment of Senior
Counsel with effect from 2001.(4)

5. In Victoria, it was a decision of the Government of the day to
change the name of the office of "Queen's Counsel" to "Senior
Counsel" in 2000.(5)

6. New South Wales abolished the office of Queen’s Counsel in
1993 (6), and Queensland abolished the title in 1994 (7).

7. In my view, it may be no coincidence that the Australian
referendum of 6 November 1999 on whether Australia should
become a republic appeared to have majority support at the
time.(8)

8. Victoria reintroduced Queen's Counsel in 2014, Queensland
reintroduced the title in 2013, as did New Zealand. (9)

9. In my view, given that Australia voted no to becoming a
republic in 1999, and given the decision to replace the title of
Queen's Counsel with Senior Counsel appears to have been a
decision of Government in 2001 (now reversed in Vic, Qld, and
NZ), I cannot see any persuasive reason why the long held
tradition and title of Queen's Counsel dating as far back as 1594
should now be abolished in the interests of the administration of
justice.
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Attached are the questions asked in the last survey and the results
obtained. Only 36 of the then 74 members responded.

One reason NSW has not reverted is that they consider the current
system of approving Silks is better that the ‘patronage prone’
problems that could arise when left to an Attorney General. That issue
is easily addressed by us leaving the appointment process for SC as is
and then leaving to those appointed to apply for letters patent.



I do not regard this as an issue attached to the republic debate. |
consider it a matter of tradition and history and note that the vast
majority of responses I have received to date favour the option of
reintroducing KC.

I consider that our executive rather than I should conduct the survey
but would appreciate any suggestions as to the form of the survey
noting that I have no issue with the questions as previously
formulated.
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Greg
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