NEW SOUTH WALES
BAR ASSOCIATION

Our Ref: PCC24/18

13 December 2024

Mr Nicholas Poynder
Frederick Jordan Chambers

By email only: npoynder@fjc.net.au

Dear Mr Poynder,

Complaint made against you by Mr Robert Gregory and Mr David Ossip
Notice under section 318 of the Legal Profession Uniform Law (NSW)

At its meeting on 12 December 2024, the Council of The New South Wales Bar Association
(the Bar Council) considered the complaint made against you on 20 February 2024 by Mr
Robert Gregory

The Bar Council resolved:

RESOLVE, pursuant to section 299 of the Legal Profession Uniform Law (NSW), to
find that Nicholas Poynder has engaged in unsatisfactory professional conduct in
respect of a disciplinary matter by making the posts on his account on the ‘X’ social
media platform which are the subject of grounds 1(a), 1(b), 1(m), 1(n), 2(c) and 3(a) of
the complaint made by Mr Robert Gregory and grounds 1(a) and 1(d) of the complaint
made by Mr David Ossip.

FURTHER RESOLVE, pursuant to section 299(1)(b) of the Legal Profession Uniform
Law (NSW) to make an order that Nicholas Poynder be reprimanded with respect to this
conduct.

FURTHER RESOLVE, that the complaints against Nicholas Poynder by Mr Robert
Gregory and Mr David Ossip otherwise be closed pursuant to section 277(1)(h) of the
Legal Profession Uniform Law (NSW) on the basis that the complaints otherwise
require no further investigation.

I enclose a Statement of Reasons for Decision pursuant to section 318 of the Legal Profession
Uniform Law (NSW) dated 13 December 2024, together with annexure.

You are hereby formally reprimanded.

I confirm that:
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(1) the reprimand remains on your complaints record, and may be considered should
you be the subject of any future complaint;

(i1) information relating to the reprimand has been sent to the Legal Services
Commissioner; and

(ii1))  the reprimand is published on the Office of the Legal Services Commissioner’s
Register of Disciplinary Action

As noted in the enclosed Statement of Reasons for Decision, you may apply to the New South
Wales Civil and Administrative Tribunal for a review of the decision of the Bar Council to
reprimand you in respect of Grounds 1(a), 1(b), 1(m), 1(n), 2(c) and 3(a) of Mr Gregory’s
complaint and Grounds 1(a) and 1(d) of Mr Ossip’s complaint. Section 24(4)(b) of the Civil
and Administrative Tribunal Rules 2014 (NSW) provides you with a period of 28 days in which
to seek an appeal against, or review of, the Bar Council’s decision with respect to Grounds
1(a), 1(b), I(m), 1(n), 2(c) and 3(a) of Mr Gregory’s complaint and Grounds 1(a) and 1(d) of
Mr Ossip’s complaint.

The Commissioner has absolute discretion to consider an internal review of the Bar Council’s
decision to close the balance of Mr Gregory and Mr Ossip’s complaint if the Commissioner
considers it appropriate to do so. If Mr Gregory or Mr Ossip wishes to seek a review of the
Bar Council’s decision with respect to the balance of their complaint they must, within 30 days,
make a written request to the Office of the Legal Services Commissioner. I have today informed
Mr Gregory and Mr Ossip of the Bar Council’s decision.

As the Bar Council has reprimanded you, the Office of the Legal Services Commissioner
(OLSC) will be notified and will take steps to publish the reprimand on the OLSC Register of
Disciplinary Action (Register). The Register is maintained by the OLSC and any enquiries
related to the subject entry should be directed to their offices.

If you would like to arrange a time to discuss the reprimand, please contact the Professional
Conduct Lawyer to arrange a time to meet with me.

Yours faithfully

Dr Ruth Higgins
President

Encl. Statement of Reasons dated 13 December 2024 together with annexure, being report
dated 10 December 2024.



NEW SOUTH WALES
BAR ASSOCIATION

Statement of reasons pursuant to section 318 of the Legal Profession Uniform Law (NSW)
in relation to the complaint made against Mr Nicholas Poynder, barrister, by Mr Robert

Gregory
Date of issue:

Issued by:

Issued to:

13 December 2024

Cynthia Lam,
Lawyer, Professional Conduct,
a delegate of the Council of The New South Wales Bar Association

Mr Nicholas Poynder, Rosny Chambers, 4 Nimala Street, Rosny
Tasmania TAS 7018 via email to npoynder(@fjc.net.au

I. At its meeting on 12 December 2024, the Council of The New South Wales Bar
Association (the Bar Council) considered the complaint made against you by Mr Robert
Gregory and Mr David Ossip.

2. At its meeting on 12 December 2024, the Bar Council resolved:

RESOLVE, pursuant to section 299 of the Legal Profession Uniform Law

(NSW), to find that Nicholas Poynder has engaged in unsatisfactory professional
conduct in respect of a disciplinary matter by making the posts on his account
on the ‘X’ social media platform which are the subject of grounds 1(a), 1(b),
1(m), 1(n), 2(c) and 3(a) of the complaint made by Mr Robert Gregory and
grounds 1(a) and 1(d) of the complaint made by Mr David Ossip.

FURTHER RESOLVE, pursuant to section 299(1)(b) of the Legal Profession
Uniform Law (NSW) to make an order that Nicholas Poynder be reprimanded
with respect to this conduct.

FURTHER RESOLVE, that the complaints against Nicholas Poynder by Mr
Robert Gregory and Mr David Ossip otherwise be closed pursuant to section
277(1)(h) of the Legal Profession Uniform Law (NSW) on the basis that the
complaints otherwise require no further investigation.

3. The reasons for the Bar Council’s decision to reprimand you with respect to Grounds
1(a), 1(b), 1(m), 1(n), 2(c) and 3(a) of Mr Gregory’s complaint and Grounds 1(a) and
1(d) of Mr Ossip’s complain are set out in the report to the Bar Council from the
Professional Conduct Committee dated 10 December 2024, a copy of which is attached
to this Statement.

4. The reasons for the Bar Council’s decision to close Grounds 1(c), 1(d), 1(e), 1(f), 1(g),
1(h), 1(), 1(G), 1(k), 1(1), 1(0), 2(a), 2(b), 2(d), 2(e), 2(f) and 3(b) of Mr Gregory’s
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complaint, and Grounds 1(b), 1(c) and 2 of Mr Ossip’s complaint are also set out in that
report.

5. You may apply to the New South Wales Civil and Administrative Tribunal for a review
of the decision of the Bar Council to reprimand you in respect of Grounds 1(a), 1(b),
1(m), 1(n), 2(c) and 3(a) of Mr Gregory’s complaint and Grounds 1(a) and 1(d) of Mr
Ossip’s complaint (see section 314 of the Legal Profession Uniform Law (NSW)).
Section 24(4)(b) of the Civil and Administrative Tribunal Rules 2014 (NSW) provides
you with a period of 28 days in which to seek an appeal against, or review of, that part
of the Bar Council’s decision.

6. The Legal Services Commissioner (NSW) has absolute discretion to conduct an internal
review of the Bar Council’s decision with respect to closing the balance of Mr Gregory
and Mr Ossip’s complaint, if the Commissioner considers it appropriate to do so. If Mr
Gregory or Mr Ossip wishes to apply to the Commissioner for a review of the Bar
Council’s decision with respect to closing Grounds 1(c), 1(d), 1(e), 1(f), 1(g), 1(h), 1(i),
1(j), 1(k), 1(1), 1(0), 2(a), 2(b), 2(d), 2(e), 2(f) or 3(b), and Grounds 1(b), 1(c) or 2, of
each of their respective complaints, they have 30 days in which to do so. I have today
notified Mr Gregory and Mr Ossip of the Bar Council’s decision with respect to their

complaints.

Cynthia Lam

Lawyer, Professional Conduct

The New South Wales Bar Association

Delegate of the Council of The New South Wales Bar Association

SIGNED:

Attachment: Report to the Bar Council dated 10 December 2024.



TO:

FROM

DATE:

RE:

REPORT

Bar Council

: Professional Conduct Committee

10 December 2024

Mr Nicholas Poynder, complaints by each of Mr Robert Gregory (on behalf
of the Australian Jewish Association) and Mr David Ossip (on behalf of the
New South Wales Jewish Board of Deputies Ltd)

Date of admission: 14 September 1984
Date of practice as a barrister: 1 July 1998

Overview

This report addresses two complaints against Mr Nicholas Poynder which have been
referred by the Office of the Legal Services Commissioner (NSW) (OLSC) to the
Bar Council to be dealt with in accordance with Chapter 5 of the Legal Profession

Uniform Law (NSW) (the LPUL).

The first complaint was referred by the OLSC on 22 February 2024 and was made by
Mr Robert Gregory (the Gregory complaint). Mr Gregory states that he makes his

complaint on behalf of the Australian Jewish Association.

The second complaint was referred by the OLSC on 29 February 2024 and was made
by Mr David Ossip (the Ossip complaint). Mr Ossip states that he makes his complaint
on behalf of the New South Wales Jewish Board of Deputies Ltd.

Both complaints concern posts that Mr Poynder published, reposted or responded to on
his ‘X’ account (the social media platform formerly known as ‘Twitter’) between

November 2023 and February 2024.

Mr Poynder’s account identified him as a barrister practising in Sydney and specialising
in migration law. Mr Gregory and Mr Ossip allege that these posts were antisemitic,

vilified and incited violence against Jewish people.

The posts were the subject of an editorial in The Australian on 22 February 2024. On
the same day, Mr Poynder made a public statement in response, which itself is the

subject of the Ossip complaint (Ground 2).
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The two complaints
The Gregory complaint

Following receipt of the Gregory complaint, correspondence with Mr Gregory occurred
to seek to distil his grounds of complaint. Following that correspondence, the grounds
of Mr Gregory’s complaint are understood (and appear to be accepted by him) as

comprising the following:

Ground 1: Mr Poynder published, reposted and responded to posts on ‘X’ (formerly
Twitter) which constituted serious antisemitic incitement and vilification against
Jewish people, in particular:

(a) on 7 February 2024, “To be fair, she corrected herself from ‘Jewish lobby’ to
‘Zionist Lobby’. And on that point she’s 100% correct. Zionists and the Zionist
Lobby are a stain on humanity which needs to be wiped out.”

(b) on 7 December 2023, “Israel has lost its right to exist among civilised nations”
in response to a post by “Caitlin Johnstone” (@caitoz) which stated: Bayly-
Jones

“The Official Story of October Seventh

The official story is that on October 7, 2023, thousands of evil Hamas terrorists broke
out of their walled-in enclave and killed approximately 1,200 Israelis for no reason
other than because they were evil and ...”

(c) on 28 January 2024, “Israel is finished as a nation, as we know it. Thank
goodness!” alongside a post via @jrcole with the image “Live — Genocide Case
Against Israel: Israel’s Reputation forever Besmirched by UN Court
Injunction to Cease Genociding Pal...”

(d) on 14 January 2024, “These accounts are becoming more and more credible” in
response to a post by Mary Kostakidis (@MaryKostakidis) which stated:

“The Cradle: How Israeli forces trapped and killed ravers at the Nova Festival

‘new details have emerged showing that Israel’s Border Police was deployed at the
Nova site before Hamas stumbled on the festival, causing the eruption of a major battle.

While some ravers were indeed killed by the Palestinian resistance — whether by intent
or in the chaos of battle — the evidence now suggest that the majority of civilian deaths
were likely inflicted by Israeli forces themselves.

This was due to the overwhelming firepower employed by occupation forces —
including from Apache attack helicopters — and because Tel Aviv issued the
controversial Hannibal Directive to prevent Hamas from taking Israeli party-goers as
captives.” #Gaza”

(e) on 2 January 2024, “This podcast thoroughly considered claims by Israel of
sexual violence and other atrocities on Oct 7. Unsurprisingly, calls them into
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question. Put simply, Israel lies and lies and lies and lies and ...” alongside a
link to a podcast entitled ‘Bad Faith: “Me Too Unless You’re a Jew” with
Heidi Matthews dated 14 December 2023’

on 15 January 2024, “I also think Israelis have lost their right to experience
beautiful things, like opera, classical music, plays and so forth. No such
production should take place in Israel without being interrupted by protesters
against the genocide in Gaza ...” in response to a post by “Richard Medhurst”
(@richimedhurst) which stated:

“Believe me when I say that Israel is facing an unprecedented crisis.

All their bogus claims of “anti-Semitism” don’t work anymore. No one cares. No one
is intimidated.”

on 15 January 2024, reposted a post by “Dilly Hussain” (@DillyHussain88):
“Did October 7™ actually happen? Of course it did.

Multiple Palestinian factions from Gaza, not just Hamas, carried out a military
offensive into occupied historic Palestine.

Were Israelis killed that day? Yes.

Including women? Yes, most were IDF soldiers, reservists, or off duty military
personnel.

Were Israeli children killed? Yes, but the exact numbers are unknown, many were
killed by Israel’s superior firepower.

Were Israeli babies, children or adults beheaded? No evidence.
Mass rapes? No evidence.

“Massacre” at Nova music festival? Not by Palestinian fighters, it was very likely the
IDF and its Hannibal Directive order.

We still don’t know how many Israeli *non-combatants* were killed on October 71
because “TikTok teens” with military ID cards and guns aren’t civilians”

on 20 January 2024, reposted a post entitled “Why is the real story of October
7 off-limits to western, but not Israeli, media?”

on 20 January 2024, reposted a post entitled “Why the Guardian’s ‘Hamas mass
rape’ story doesn’t pass the sniff test”

on 20 January 2024, reposted a post by “Jonathan Cook”
(@Jonathan K Cook):

“In the latest of a cycle of “Hamas mass rape” articles, the Guardian joins the dray. It
recycles a supposed eyewitness account of a group of Hamas fighters taking turns to
rape a woman at the Nova festival on October 7, then cutting off her breast to play a
football-like game ...”
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on 23 January 2024, reposted a post by “Collateral Damage” (@colddamage):
“All of “Israel” should be dismantled and Palestinians given the right to return.”
on 23 January 2024, reposted a post by “McShayne” (@McShayne2011):

“Now its known that the IDF killed 40% of the Israelis that died on Oct 7, how
long will our next news media keep repeating the lie that 1,200 Israelis were
“brutally murdered at the hands of savage Hamas militants”?

(m)on 19 February 2024, “Good. No Israeli should ever feel comfortable again

(n)

(0)

2

outside their apartheid, genocidal pseudo-State...
“Kyle Sockwell” (@kylesockwell) which stated:

in response to a post by

“Israel’s Anastasia Gorbenko just got booed during her interview after getting 2™ in
the Women’s 400 IM at the Swimming World Championships in Doha”

on 18 February 2024, “Me too ... I was there during the first Intifada and saw
the Israeli people for what they really are ... Racists and bigots” in response to
a post by “David” (@DavidandtheKid) which stated:

“I travelled to the Middle East about 30 years ago.
I was armed with the Western Narrative about terrorists and the persecuted Israelis”

on 15 February 2024, “That’s the way a lot of us are leaning...” in response to
a post by “Menachem Vorccleimer” (@MenachemV) which states, “Is this
horrid comment antisemitic, anti Zionist or both?” alongside an image of
another post by “ted kaczynski burner” (@Diazepaml10k) which stated “1
million Israelis doesnt equal 1 Australian”.

Ground 2: Mr Poynder has expressed antisemitic tropes and hatred towards Jews,
by way of the following posts on ‘X’:

(a)

(b)

(©)

(d)

on 4 February 2024, “Get out of the middle east. Get the fuck out. Stop backing
genocide in Gaza, stop murdering people to shop up domination of world
resources, and leave. Leave before you unleash something far worse than the
nightmare you’ve already inflicted on our species.”

on 22 January 2024, reposted a post by “Empire of Lies” (@berningman16),
which states “Forget a ceasefire. It is time for international coalition to invade
Israel. And the sooner the better.”

on 5 February 2024, “Israelis are monsters. They no longer deserve their own
country” in response to a post by “Caitlin Johnstone” (@caitoz) which states:

“The IDF has been running a Telegram channel featuring homemade snuff films in
which Gazans are brutally murdered by Israeli forces, captioned with celebrations of
the gore and pain therein. One of those times where Israel is so awful you’re sure you
must be misreading the report.”

on 11 February 2024, reposted a post that stated “I would extend this description
to all Israelis, who have never paid a price for stealing Palestinian land in
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1948...”

(e) on 15 February 2024, “this sort of Zionist singing and dancing will forever be
tied to murder and genocide ...” in response to a post by “Dr. Eli David”
(@DrEliDavid) which stated:

“Former Secretary of State (@mikepompeo with Israeli soldiers today.
He is and has always been a true friend of Israel.”

(f) on 16 February 2024, “Inciting genocide. Lock ‘em up” in response to a post by
@McShanye2011 which states:

“It seems a waste for #Australian #Zionist #Jews to travel all the way from Dover
Heights or Vaucluse to murder #Palestinians in #Gaza. Why not just jump of a train to
Fairfield and shoot some Palestinian Australian children from the train?

Would that be OK @MarkDreyfusKCMP”

Ground 3: Mr Poynder expressed support for a terrorist organisation, by way of the
following posts on ‘X’:

(a) on 7,9, 12,19 and 21 December 2023, a variation of the posts “Dammit! I used
to support Israel provided there was a two state solution. Then I lost faith in that,
and called for Greater Israel (with equal rights for all). Then, I said Israel has
lost the right to exist. Now, I support Hamas as the legitimate defender of
Palestine/Palestinians”

(b) on 9 December 2023, “Wow! If true, Hamas are absolute heroes!” in response
to a post with a link that is no longer available as it is from a suspended account.

Although Mr Gregory has agreed with the Committee’s understanding of the grounds
of his complaint, he has referred to extensive submissions that he made in relation to
those. These submissions have been considered in the assessment of the complaint set

out below.
The Ossip complaint

Following receipt of the Ossip complaint, correspondence with Mr Ossip occurred to
seek to distil his grounds of complaint. Following that correspondence, the grounds of
Mr Gregory’s complaint are understood (and appear to be accepted by him) as
comprising the following:

Ground 1: Mr Poynder published posts on ‘X’ (formerly Twitter) which are
antisemitic in nature, in particular:

(a) on 7 February 2024, “To be fair, she corrected herself from ‘Jewish lobby’ to
‘Zionist Lobby’. And on that point she’s 100% correct. Zionists and the Zionist
Lobby are a stain on humanity which needs to be wiped out.”



C1

10.

1.

12.

13.

14.

15.

C.2

16.

(b) on 4 February 2024, “Get out of the middle east. Get the fuck out. Stop backing
genocide in Gaza, stop murdering people to shop up domination of world
resources, and leave.”

(c) on 22 January 2024, repost of ““... It is time for international coalition to invade
Israel. And the sooner the better.”

(d) on 5 February 2024, “Israelis are monsters. They no longer deserve their own
country.”

Ground 2: On 22 February 2024, Mr Poynder published a statement which is
antisemitic in nature.

Preliminary assessment and investigation
The Gregory complaint

On 26 February 2024, the Committee wrote to Mr Gregory setting out the grounds of

complaint that appeared to arise from his complaint.

On 25 March 2024, Mr Gregory replied to the Committee’s letter. He indicated that he
wanted to make clear that his complaint encapsulated all of the posts and reposts

identified in the material accompanying his complaint.

On 3 April 2024, the Committee wrote to Mr Gregory expanding the scope of the
grounds of complaint to include all of the posts and reposts identified in the material

accompanying his complaint.

On 15 April 2024, Mr Gregory wrote to the Committee. He confirmed that the grounds
stated in the Committee’s letter of 3 April 2024 were “complete and accurate” although
emphasised that he wanted his complaint to include consideration of all of

Mr Poynder’s posts identified in his complaint.

On 27 May 2024, the Committee conducted its preliminary assessment of the Gregory
complaint and decided to proceed to investigation. Mr Gregory and Mr Poynder were

informed of this on 31 May 2024.

Pursuant to s 279 of the LPUL, Mr Poynder was invited to provide submissions in
relation to the complaint by 1 July 2024. Mr Poynder provided a submission in response

on 8 July 2024.
The Ossip complaint

On 5 March 2024, the Committee wrote to Mr Ossip setting out the grounds of



17.

18.

19.

D.1

20.

21.

complaint that appeared to arise from his complaint.

On 17 March 2024, Mr Ossip confirmed that the Committee had correctly identified his

grounds of complaint and provided additional information sought by the Committee.

On 27 May 2024, the Committee conducted its preliminary assessment of the Ossip
complaint and decided to proceed to investigation. Mr Ossip and Mr Poynder were

informed of this on 31 May 2024.

Pursuant to s 279 of the LPUL, Mr Poynder was invited to provide submissions in
relation to the complaint by 1 July 2024. Mr Poynder provided a submission in response

on 8 July 2024, in a submission that also addressed the Gregory complaint.
Factual background
My Poynder’s professional background and experience

Mr Poynder was first admitted to practice in Tasmania in 1984." He was admitted in
New South Wales in 1995 and has held a practising certificate as a barrister in New

South Wales since 1998.2 He was also a registered migration agent from 1992 to 2021.3

Mr Poynder has stated that he has had an interest in human rights since 1988, when he
travelled through Israel and the West Bank and spoke to Palestinian people living
there.* Mr Poynder says that, on returning to Australia, he pursued a career focussing
on human rights law, including volunteering for the Refugee Advice and Casework
Service,® representing asylum seekers under contract to the Refugee Council of
Australia,® working for the Central Australian Aboriginal Legal Aid Service” and as a
senior legal officer with the (then) Human Rights and Equal Opportunity Commission
(HREOC).® In his role with HREOC, Mr Poynder worked closely with the President
and Commissioners and provided extensive advice on the specific anti-discrimination

legislation administered by HREOC relating to race, gender and disability.®

' Submissions of Mr Poynder dated 8 July 2024 (Poynder Submission) [14].
2 Poynder Submission [14].

3 Poynder Submission [14].

4 Poynder Submission [15]-[16].

5 Poynder Submission [17] and [20].

" Poynder Submission [20].
8 Poynder Submission [21].

[
[
[
6 Poynder Submission [18].
[
[
[

9 Poynder Submission [21].



22.

D.2

23.

24.

Since joining the New South Wales Bar in 1998, Mr Poynder has appeared in many
cases involving asylum seekers and refugees or dealing with issues of disability or sex
discrimination, including on a pro bono or on the basis the client would not be charged
legal fees unless their case was successful.'® He has presented at conferences or
seminars on judicial review and migration law both in Australia and the United States
and taught in the practical legal training course conducted by the University of

Technology, Sydney.
The relevant conduct

Mr Poynder maintained an account on the social media platform formerly known as
“Twitter’ and now known as ‘X’ from June 2009 until he closed his account in February
2024. As the account is closed, the posts can no longer be viewed by the public. Mr
Poynder’s user name was @npc1990. In his profile, he identified himself as a “Sydney

b

barrister specialising in migration law” and provided a link to his webpage
poynder.com.au. This webpage contains a photograph of Mr Poynder wearing court
dress and states that the webpage “has been designed to provide information about [his]
practice as a barrister”. In a screenshot provided by Mr Ossip of Mr Poynder’s X
profile captured before the account was closed, it states that Mr Poynder had made
2,198 posts on the platform, followed 404 other accounts and had 175 users following

his account. 12

The conduct at issue concerns posts on ‘X’ made following the events of 7 October
2023, when representatives of Hamas attacked Israel, killing more than 1,300 people,
injuring more than 3,300 people and taking hostage around 250 people. Since at least
4 March 2022, the Australian Government has assessed Hamas as being directly or
indirectly engaged in, preparing, planning, assisting in or fostering the doing of terrorist
acts, and advocating the doing of terrorist acts, '3 and has therefore has had Hamas listed

as a terrorist organisation for the purposes of Division 102 of the Criminal Code Act

10 Poynder Submission [22]-[23].

" Poynder Submission [24].

12 Attachment 5 to Mr Ossip’s letter of 17 March 2024.

13 See the Statement of Reasons published at: https://www .nationalsecurity.gov.au/what-
australia-is-doing/terrorist-organisations/listed-terrorist-organisations/hamas
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1995 (Cth)." In his submission in response to the complaint, Mr Poynder has stated

that he condemns this attack by Hamas on Israel.’®

In his submission, Mr Poynder says that Israel’s response to the 7 October attack caused
him to alter his previous support for “a two-State solution in Israel and Gaza/The West

Bank”.16

This change in view appears to have caused Mr Poynder to begin posting on that issue
on his account on the ‘X’ social media platform, among other matters relating to Israel

and Gaza, from November 2023 until he deleted his account in late February 2024.

On 18 November 2023, Mr Poynder posted “I support a one-state solution” in response
to a post by Antony Loewenstein, an Australian / German journalist, which stated
“What would the one-state solution look like? There are many ideas, but it could include
a total separation between church and state, secular education, Arabic, Hebrew and
English as the official languages and a South African-style Truth and Reconciliation

Commission...”. "7

On 29 November 2023, Mr Poynder made the following post on X:

The State of Israel has lost the right to exist in its present form. Needs to be dismantled
and replaced with a state encompassing all of the former Israel plus occupied territories,
with all inhabitants having the right to vote.

This post was made in response to a post by a user (@REVMAXXING) who had posted
a photograph and stated: “This is what Gaza looks like because of Israel! Israel is a

terrorist state!”.18

On 30 November 2023, Mr Poynder replied to a post on X made by a user
(@KerryBurgess) which stated: “Does Israel even deserve to be recognised as a
legitimate country? This is horrific” and posted a video. Mr Poynder’s responsive post

was: “No it doesn’t I’ve been saying this now for several weeks. Before Gaza, I was

14 This has occurred by legislative instrument made under the Criminal Code Act 1995 (Cth)
(being the Criminal Code (Terrorist Organisation—Hamas) Regulations 2022). The effect of
the listing of a terrorist organization is that it makes offences of various acts in relation to the
organization under Subdivision B of Division 102, including directing its activities (section
102.2), membership (section 102.3), recruiting (section 102.4) and intentionally providing
organization support or resources (section 102.7).

15 Poynder Submission [54].

16 Poynder Submission [54].

7 Poynder Submission [55].

18 Poynder Submission [55].
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okay with a two-state solution. Now I consider that it should be one state, including all

Palestinians and returnees from 1948, living together with equal rights. Call it

‘Israelistine’”.1°

By 7 December 2023, it appears that Mr Poynder’s views had further developed. On
that date, he made the following post on X:20

Dammit! I used to support Israel provided there was a two state solution. Then I lost
faith in that, and called for Greater Israel (with equal rights for all). Then, I said Israel
has lost the right to exist. Now, I support Hamas as the legitimate defender of
Palestinians ...

Also on that date, he posted on X “Israel has lost its right to exist among civilised

21

nations”?" and reposted a post by Caitlin Johnstone (@caitoz) which stated:??

The Official Story of October Seventh

The official story is that on October 7, 2023, thousands of evil Hamas terrorists broke out
of their walled-in enclave and killed approximately 1,200 Israelis for no reason other than
because they were evil and wanted to kill Jews. Nothing was done by the Israeli
government to provoke this attack, and nothing of any relevance happened prior to this
date.

The attack was as undefended as could possibly be; Israeli defense forces did not respond
for nine hours despite having received ample warning that an attack was coming for
months, from both their own intelligence services and from Egyptian intelligence. No
attempt was made to warn the Nova music festival of an impending attack despite Israeli
security forces being aware the day before that an attack was coming, resulting in hundreds
of deaths and captured hostages. The attack was met with so little resistance that Hamas
themselves were reportedly surprised by how many Israelis they were able to capture and
kill, their surprise perhaps due to the fact that they’d spent two years training right out in
the open less than a mile from the border for an air, sea and land attack using motorized
paragliders, drones and motorboats. This is all perfectly normal and not suspicious at all.

Also not at all suspicious is the fact that 100 percent of the 1,200 Israeli deaths on October
7 are being attributed to Hamas despite Isracli media and eyewitness testimony reporting
that the IDF was firing indiscriminately into areas full of Israelis. The burned bodies you
see in photos of the October 7 devastation were with absolute certainty burned by Hamas,
despite the Israeli government’s acknowledgement that it had previously misidentified
hundreds of dead Hamas fighters as Israeli because they’d been so badly burned by IDF
fire that their corpses were unrecognizable.

On 9, 12, 18, 19 and 21 December 2023, Mr Poynder posted a variation of his 7

19 Poynder Submission [55].

20 This is Ground 3(a) of the Gregory complaint.

21 This post is Ground 1(b) of the Gregory complaint.

22 See Annexure A to the Gregory complaint, p6. The balance of the post appears to be what
Ms Johnstone published at https://www.caitlinjohnst.one/p/the-official-story-of-october-
seventh.
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December post in response to the following posts:23

(a)

(b)

(©)

(d)

(e)

0]

A post on 8§ December 2023 by Australian journalist, Mary Kostakidis, which
stated “Gideon Levy: Israel is fostering the next generation of hatred against

itself’; 24

A post on 8 December 2023 by an X user (@DrLoupis) which stated “Do you
agree? [Emoticon of Israel flag]” with the words “Genocide Is Not Self Defense”

superimposed on an image of the Israel flag with two bloody hand prints;?°

A post on 9 December 2023 by an X user (@SMArikat) which stated
“#Palestinian fighters in #Gaza who are beating the crap out of criminal Israeli
thugs in uniform are the bravest and most honourable fighters in the history of

man. Retweet if you agree”;®

A post on 9 December 2023 by an X user (@ecomarxi) which stated “There are
a lot of moderate voices that are screaming right now because of the
radicalisation and polarisation that is happening the world over, and to them I
say this: The voices of the oppressed have been screaming since long before

y...[with the balance of the text unavailable]”;%’

A post on 12 December 2023 by an X user (@MalkahFleisher) which stated “I
just want the world to know that the Jewish people are still absolutely enraged.
At the injustice and cruelty of what has been done to us, of what we have been
forced into — at what they would do this very moment if our men weren’t out
there pushing back the evil goons slithering like snakes, like centipedes in their

slimy holes. This is not over. [Emoticon of menorah]”;2®

A post on 18 December 2023 of an article by The Guardian which was titled

“Two-state solution would mean relocating 200,000 settlers, says Israeli lawyer

23 This is Ground 3(a) of the Gregory complaint.
24 See Annexure A to the Gregory complaint, p5.
25 See Annexure A to the Gregory complaint, p5.
26 See Annexure A to the Gregory complaint, p5.
27 See Annexure A to the Gregory complaint, p3.
28 See Annexure A to the Gregory complaint, pp2 and 4.
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who has David Cameron’s ear.”;2°

(g) A post on 19 December 2023 of an article by The Guardian which was titled
“Three hostages killed by mistake: Netanyahu’s shoot-first policies are harming

all of us.”;30

(h) A post by Mr Poynder himself on 21 December 2023, linking to an article
published by Juan Cole on his website which was titled “Who Killed the Two-

State Solution? Israel!”;3’

(1) On an unknown date a post by @harooncx7, a suspended account that is no

longer available.

34.  On 9 December 2023, Mr Poynder posted the following in response to a post from an

account that is now suspended and which the Committee has not been provided with:32

Wow! If true, Hamas are absolute heroes!

35.  In his submission, Mr Poynder has stated that he made this post in response to a post
by the Voice of Palestine which referred to “the good works being done by Hamas in
the Gaza community, protecting and assisting those civilians being attacked by

Israel”.33

36.  On 13 December 2023, Mr Poynder posted in response to an article in The Guardian
about a far-right Polish MP who had used a fire extinguisher to extinguish candles on a
menorah lit for Hanukah in Poland’s parliament.3* His post stated: “This is disgrace! I

stand against antisemitism....”.3°

37.  On23 December 2023, Mr Poynder replied to a post on X made by Patrick Henningsen,

an American journalist, which stated: “Israel have lost the sympathy of the international

29 https://www.theguardian.com/world/2023/dec/17/two-state-solution-would-mean-
relocating-200000-settlers-says-israeli-lawyer-who-has-david-camerons-ear. See Annexure A
to the Gregory complaint, p1.

30 https://www.theguardian.com/commentisfree/2023/dec/18/three-hostages-mistake-
benjamin-netanyahu-israelis-palestinians. See Annexure A to the Gregory complaint, p2.

31 https://www juancole.com/2023/12/killed-solution-israel.html. See Annexure A to the
Gregory complaint, p1.

32 Annexure A to the Gregory complaint, pl. This is Ground 3(b) of the Gregory complaint.
33 Poynder Submission [8].

34 The article is at https://www.theguardian.com/world/2023/dec/12/far-right-polish-mp-uses-
fire-extinguisher-to-put-out-hanukah-candles

35 Poynder Submission [56].
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38.

39.

40.

41.

community. They will never get it back now. The world has seen too much. Gradually,
[international] pressure will continue to increase, as more and more people reject Israel
and its toxic ideology”. Mr Poynder’s responsive post was: “I agree. Israel’s days in
its present form are numbered...they will have to share their country with those they

tried to exclude”.36

On 2 January 2024, Mr Poynder reposted on X a link to a podcast published on the
Apple Podcasts platform titled “Bad Faith: “Me Too Unless You’re a Jew” which had
itself been published on 14 December 2023 and stated: 3’

This podcast thoroughly considers claims by Israel of sexual violence and other atrocities

on Oct 7. Unsurprisingly, calls them into question. Put simply, Israel lies and lies and lies
and lies and ....

On 14 January 2024, Mr Poynder posted the following in response to a post by
Australian journalist, Mary Kostakidis: “These accounts are becoming more and more
credible”.3® Ms Kostakidis’ post had also been made on 14 January 2024 and stated

the following:3°

The Cradle:
How Israeli forces trapped and killed ravers at the Nova Festival

‘new details have emerged showing that Israel's Border Police was deployed at the Nova
site before Hamas stumbled on the festival, causing the eruption of a major battle.

While some ravers were indeed killed by the Palestinian resistance - whether by intent or
in the chaos of battle - the evidence now suggests that the majority of civilian deaths were
likely inflicted by Israeli forces themselves.

This was due to the overwhelming firepower employed by occupation forces - including
from Apache attack helicopters - and because Tel Aviv issued the controversial Hannibal
Directive to prevent Hamas from taking Israeli party-goers as captives.” #Gaza

This post included a link to an article published on the website of an online “news

magazine” called “The Cradle”.4°

On 15 January 2024, in response to a post by Richard Medhurst (@richimedhurst)

which stated in part “Believe me when I say that Israel is facing an unprecedented crisis.

36 Poynder Submission [55].

37 This repost is Ground 1(e) of the Gregory complaint.

38 Annexure A to the Gregory complaint, p4. This post is Ground 1(d) of the Gregory
complaint.

39 Annexure A to the Gregory complaint, p4.

40 https://thecradle.co/articles-id/13145
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42.

43.

44,

All their bogus claims of “anti-Semitism” don’t work anymore. No one cares. No one
is intimidated”, Mr Poynder posted the following:4'
I also think Israeli have lost their right to experience beautiful things, like opera, classical

music, plays and so forth. No such production should take place in Israel without being
interrupted by protesters against the genocide in Gaza...

On 15 January 2024, Mr Poynder reposted a post by an X user (@DillyHussain88)

which contested whether the Hamas attack had involved beheadings and mass rapes.*?

On 20 January 2024, Mr Poynder reposted a post by Jonathan Cook
(@Jonathan K Cook), a British journalist, and a link to a blog post that Mr Cook had
written entitled “Why the Guardian’s ‘Hamas mass rape’ story doesn’t pass the sniff

test” which stated in part:43

How is it that journalists are not pausing to question the outrageous improbability of so
many of the evidence-poor Hamas rape stories being advanced?

The Guardian has just published the latest in the western media’s endless cycle of stories
claiming Hamas committed “systematic, mass rape” on October 7. Its article is headlined:
“Evidence points to systematic use of rape and sexual violence by Hamas in 7 October
attacks”.

The biggest problem with these stories isn’t just the continuing absence of any meaningful
evidence for “systematic” rape; or Israel’s long track record of lying to justify state
terrorism; or Israel’s refusal to cooperate with independent investigators; or the racist, anti-
Arab tropes that pass for sophisticated analysis in western circles.

It is simply the outrageous improbability of so many of the evidence-poor rape stories
being advanced.

Mr Poynder also reposted a link to a blog post that Mr Cook had written entitled “Why
is the real story of October 7 off-limits to western, but not Israeli, media?” which
stated:**

Israeli army ‘ethics’ chief says crimes committed by soldiers against Israel’s own civilians
are ‘horrifying’. How is this not newsworthy for British journalists?

41 Annexure A to the Gregory complaint, p7. The full text of Richard Medhurst’s post has
not been provided by Mr Gregory. This post is Ground 1(f) of the Gregory complaint.

42 This repost is Ground 1(f) of the Gregory complaint.

43 Annexure A to the Gregory complaint, p8. Mr Cook’s blog post is at
https://www.jonathan-cook.net/blog/2024-01-19/guardian-hamas-rape-sniff-test/. This repost
is Grounds 1(i) and (j) of the Gregory complaint.

44 Annexure A to the Gregory complaint, p8. Mr Cook’s blog post is at
https://www.jonathan-cook.net/blog/2024-01-18/israel-october-7-western-media/. This
repost is Ground 1(h) of the Gregory complaint.
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45.

46.

47.

48.

The Israeli Haaretz newspaper interviewed this week the army’s “ethics” chief, Asa
Kasher, of Tel Aviv university, about two major incidents on October 7:

1. An Israeli commander ordered a tank to fire into a home in Kibbutz Be’eri knowing that
there were 14 Israeli civilians inside, incinerating them.

2. Israeli helicopters fired missiles at dozens of cars with Israeli hostages inside, killing the
inhabitants, again often by incinerating them.

In both cases, the official Isracli narrative is that Hamas was responsible for these
“barbaric” acts, supposedly justifying the genocide Israel is carrying out — “in response” —
against the civilian Palestinian population of Gaza.

Haaretz and Kasher ascribe these “friendly fire” incidents to Israel’s classified “Hannibal
directive”, which requires soldiers to stop Israelis being taken hostage at all costs. Kasher
thinks — probably wrongly — that the directive was misunderstood and misapplied by
commanders on the day.

Mr Poynder reposted a post dated 22 January 2024 by an X user (@berningmanl6)
which stated: “Forget a ceasefire. The only solution? It’s time for an international

coalition to invade Israel. And the sooner the better’”.4>

On around 23 January 2024, Mr Poynder reposted a post by an X user (@coldamage)
which stated “All of “Israel” should be dismantled and Palestinians given the right to

return”. 6

On 23 January 2024, Mr Poynder reposted a post by an X user (@McShayne2011)
which stated “Now its known that the IDF killed 40% of the Israelis that died on Oct 7,
how long will our news media keep repeating the lie that 1,200 Israelis were ‘brutally

murdered at the hands of savage Hamas militants’?”.4”

On 28 January 2024, Mr Poynder posted “Israel is finished as a nation, as we know it.
Thank goodness!”*8 in response to a post by an X user (@jrcole) of an article published
on his website titled “Israel’s Reputation forever Besmirched by UN Court Injunction

to Cease Genociding Palestinians”.#° This article reported and commented on the order

45 Annexure A to the Gregory complaint, p8. This post is Ground 2(b) of the Gregory
complaint and Ground 1(c) of the Ossip complaint.

46 Annexure A to the Gregory complaint, p8. The copy of the post provided to the
Committee does not have a date, but sits between posts of 22 and 23 January 2024 in the
annexure of posts. The relevant account (@coldamage) is now suspended. This post is
Ground 1(k) of the Gregory complaint.

47 Annexure A to the Gregory complaint, p8. This post is Ground 1(1) of the Gregory
complaint.

48 Annexure A to the Gregory complaint, p3. This post is Ground 1(c) of the Gregory
complaint.

49 https://www.juancole.com/2024/01/reputation-besmirched-palestinians.html
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of the International Court of Justice (ICJ) on the request for the indication of
provisional measures submitted by South Africa in the case of Application of the
Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza

Strip (South Africa v. Israel).*°

49.  On 4 February 2024 Mr Poynder reposted a post by Caitlin Johnstone (@caitoz) which

stated: 5!

Never Before Has The Empire Been So Exposed.

Too many people are looking right at the emperor’s shriveled nutsack in the cold morning
air and saying “Hey wait a second, this bitch is ass dick naked!”...

50.  Mr Poynder included the following when reposting this:5%2

Nicely said Caitlin: Get out of the middle east. Get the fuck out. Stop backing genocide in
Gaza, stop murdering people to shore up domination of world resources, and leave. Leave
before you unleash something far worse than the nightmare you’ve already inflicted on our
species.

51. It appears that Mr Poynder obtained the text after “Nicely said Caitlin” from an article
that Ms Johnstone had posted on her website.53 This text was the final paragraph of the
article, which was published on 3 February 2024 and was titled “Never Before Has The

Empire Been So Exposed”. The context in which that paragraph appears is as follows:

If Israel was the moral and responsible force it purports to be it wouldn’t need a
huge army of paid and unpaid apologists running around all day every day explaining
why its latest documented atrocity is fine/is being misunderstood/didn’t happen/is
someone else’s fault.

Israel has been the sole perpetrator of atrocities since October 7, so they keep “discovering”
new atrocities Hamas perpetrated on October 7 to make it look less one-sided. Oh look
they beheaded babies on October 7! Oh look there were mass rapes on October 7! Oh look
UNRWA was involved in October 7! Etc.

“Am Yisrael Chai” is a popular Hebrew political slogan which loosely translates to
“Palestinians should not have hospitals”.

Only liars and manipulators try to reframe criticisms of Israel as criticism of Jews instead
of criticisms of the specific actions of a specific state power. Revealingly, both Zionists
and neo-Nazis do this constantly.

50 The order of the ICJ indicating provisional measures is at https://www.icj-
cij.org/sites/default/files/case-related/192/192-20240126-ord-01-00-en.pdf.

51 Annexure A to the Gregory complaint, p12. The post provided to the Committee is
incomplete.

52 This post is Ground 2(a) of the Gregory complaint and Ground 1(b) of the Ossip
complaint.

53 https://www.caitlinjohnst.one/p/never-before-has-the-empire-been
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52.

53.

54.

55.

56.

Get out of the middle east. Just get the fuck out. Stop backing a genocide in Gaza, stop
murdering people to shore up domination of world resources, and leave. Leave before you
unleash something far worse than the nightmare you’ve already inflicted upon our species.

On 5 February 2024, Mr Poynder responded to another post by Caitlin Johnstone
@caitoz which stated:5*
The IDF has been running a Telegram channel featuring homemade snuff films in which
Gazans are brutally murdered by Israeli forces, captioned with celebrations of the gore and

pain therein. One of those times where Israel is so awful you’re sure you must be
misreading the report.

Mr Poynder’s response was:°

Israelis are monsters. They no longer deserve their own country.

Also on 5 February 2024, Mr Poynder posted “I fully support this” in response to a post
by a user (@MenachemV) which stated ‘“Nasser Mashni, President of Australia
Palestine Advocacy Network seemingly doesn’t support a 2 State solution. Calls for

one state, presumably a State of Palestine”.

On 6 February 2024, the Sydney Morning Herald published an article “Jewish lobby’s
‘tentacles reach in’ to influence and power, says Leong”. This article related to an
address Ms Jenny Leong MLC made in around December 2023 to the Palestine Justice
Forum where she reportedly said “The Jewish lobby and the Zionist lobby are
infiltrating into every single aspect of what is ethnic community groups ... Their
tentacles reach into the areas that try and influence power and I think we need to call
that out and expose it”.%® Mr Gregory has submitted that this statement by Ms Leong
conveyed that “that Jews are subversively, deceptively and dishonestly penetrating
ethnic community groups in a covert manner in order to control them in a way that is

fraudulent, dishonest and prejudicial to the public”.%”

On 6 February 2024, an X user (@DrewPavlou) posted a link to a video of Ms Leong
speaking at the Palestine Justice Forum alongside a graphic with an octopus with the

Star of David above its head, sitting on a globe of the earth with ink seeping out of its

54 Annexure A to the Gregory complaint, p12.

55 Annexure A to the Gregory complaint, p12. This post is Ground 2(c) of the Gregory
complaint and Ground 1(d) of the Ossip complaint.

56 Letter from Mr Gregory to OLSC dated 20 February 2024, [7].

57 Letter from Mr Gregory to OLSC dated 20 February 2024, [8].
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57.

58.

59.

60.

61.

tentacles,%8 and stated the following:
Incredible: Listen to leftist Australian Greens MP Jenny Leong speak about the “tentacles”
of the “Jewish Lobby” grasping and “reaching for power.”
This is literally the exact same way the Nazis spoke about Jews.
On 6 February 2024, an X user (@HenMazzig) posted on X the same video link and
graphic above, with the words:
Anti-Israel activists, once again, resort to the classic antisemitic tropes: Jewish world-
domination and control.

Listen as Australian Greens MP Jenny Leong evokes the main ponts (sic) of Mein Kampf,
written by Adolf Hitler himself, talking about the “tentacles” of “Jewish ... [text
unavailable]”

On 6 February 2024, Mr Poynder replied to the posts of @DrewPavlou and
@HenMazzig above and said:%®
To be fair she corrected herself from ‘Jewish lobby’ to ‘Zionist lobby’. And on that point

she is 100% correct. Zionists and the Zionist lobby are a stain on humanity which needs to
be wiped out.

Mr Gregory has submitted the following in relation to the term “Zionism”:6°

Zionism is an integral, and inherent, aspect of Judaism. Zionism is not simply the national
liberation movement of the Jewish people. It also denotes the love of the Jew for Israel,
and the desire to live in Israel. Zionism is — and always has been — a vital part of the Jewish
religion.

On 7 February 2024, Mr Poynder reposted a post by an X user (@JonnyUtd) which
stated in part:

Had to get this off my chest and make my position crystal clear!
I don’t hate: Jews, Muslims, Christians or any religious people for that matter.

I hate and will fight against anyone support this tyrannical evil terrorist state of Israel and
that’s it!

On 11 February 2024, Mr Poynder reposted a post that stated “I would extend this

description to all Israelis, who have never paid a price for stealing Palestinian land in

58 This image is contained in the copy of the post at Attachment 1a to Mr Ossip’s letter of 17
March 2024.

59 This post is Ground 1(a) of the Gregory complaint and Ground 1(a) of the Ossip complaint.
60 Letter from Mr Gregory to OLSC dated 20 February 2024, [114].
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62.

63.

64.

65.

66.

67.

1948...”.61

On 15 February 2024 Mr Poynder posted “This sort of Zionist singing and dancing will

262

forever be tied to murder and genocide .. in response to a post by an X user

(@DrEliDavid) which stated:

Former Secretary of State @mikepompeo with Israeli [emoticon of Israel flag] soldiers
today [emoticon of hand with finger pointing downwards]

He is and has always been a true friend of Israel.

The post appears to include a video of what Mr Gregory describes as “former Secretary
of State, Mike Pompeo, in Israel, dancing with soldiers who were singing a song from

the Book of Psalms”.

Also on 15 February 2024, Mr Poynder replied to a post by an X user (@MenachemV)
who had posted a post by another X user (@Diazepam10k) which stated “1 million
Israelis doesnt equal 1 Australian” and himself posted “Is this horrid comment
antisemitic, anti Zionist or both ?”.63 Mr Poynder’s response was “That’s the way a lot

of us are leaning....”.%

9965

On 16 February 2024 Mr Poynder wrote “Inciting genocide. Lock ‘em up”®° in response

to a post by an X user (@McShayne2011) of the same date which said:®®
It seems a waste for #Australian #Zionist #Jews to travel all the way from Dover heights
or Vaucluse to murder #Palestinians in #Gaza. Why not just jump of a train to Fairfield and

shoot some Palestinian Australian children from the train? Would that be OK
@MarkDreyfusKCMP

The post appears to include a video of what Mr Gregory describes as “Jewish Youth in

Australia singing with an Israeli flag”.

On 17 February 2024, Mr Poynder reposted a post by Cenk Uyhur (@cenkuygur), an

American journalist, which stated:

If you’re criticizing “the Jews” instead of the right-wing government of Israel, you are
morally, factually and logically incorrect. And you’re hurting our cause. Our cause is

61 This is Ground 2(d) of the Gregory complaint. A copy of this repost has not been provided
to the Committee.

62 This is Ground 2(e) of the Gregory complaint.

63 Annexure A to the Gregory complaint, p11.

64 This post is Ground 1(0) of the Gregory complaint.

65 This is Ground 2(f) of the Gregory complaint.

66 Annexure A to the Gregory complaint, p10.
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peace, for both Palestinians and Israelis. We want to end the bombing, the occupation and
the conflict.

68.  On 18 February 2024, Mr Poynder reposted a post by an X user (which appears now to
have been deleted) which stated in part “I travelled the Middle East about 30 years ago.
I was armed with the Western Narrative about terrorists and the persecuted Israelites”

and posted in relation to it: “Me too....I was there during the first Intifada and saw the

Israeli people for what they really are....Racists and bigots”.%”

69.  On 19 February 2024, Mr Poynder reposted a post which reported that an Israeli
swimmer had been “booed” during an interview at the Swimming World

Championships in Doha and stated: 58

Good. No Israeli should ever feel comfortable again outside their apartheid, genocidal
pseudo-State. ...

D.3 The article in The Australian

70.  On 22 February 2024, The Australian published an editorial entitled “When free speech
is hate speech”®® which specifically named Mr Poynder and stated relevantly as

follows:

Freedom of speech notwithstanding, most right-thinking Australians would agree that
Sydney barrister Nicholas Poynder crossed an unacceptable line into hate speech when he
said Zionist were “a stain on humanity which needs to be wiped out”. His praise of Hamas
as “absolute heroes” is just as repulsive. Likewise his view that “Israeli’s are monsters”
who “no longer deserve their own country” and his support for NSW Greens MP Jenny
Leong, who referred to the “tentacles” of the “Jewish lobby” in a video that emerged earlier
this month for which she has apologised.

Barristers are a key part of the administration of justice. It is a sad state of affairs that when
it comes to anti-Jewish incitement to violence, many in the Jewish community have lost
confidence that anything will be done by the police. Instead, they are looking to others,
such as the Legal Services Commissioner and the NSW Bar Association, to do the right
thing. This is why the Legal Services Commissioner must look closely at the serious,
legitimate complaint filed by Australian Jewish Association chief executive Robert
Gregory. As Mr Gregory says, Mr Poynder’s posts on X show “serious anti-Semitic
incitement and vilification against the Jewish people”. Mr Poynder, “an officer of the court,
publicly supports a listed terrorist organisation that has openly committed the most
egregious and perverted and depraved crimes against humanity ... that, in accordance with
its founding charter, calls for the murder of all Jews,” the complaint reads.

67 Annexure A to the Gregory complaint, p9. This post is Ground 1(n) of the Gregory
complaint.

68 This post is Ground 1(m) of the Gregory complaint.

69 https://www.theaustralian.com.au/commentary/editorials/when-free-speech-is-hate-
speech/news-
story/8292b38d930cac5fccb297f7fa01a7e4?btr=00f1e51d3a33ae9¢7024663709824b33
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71.

72.

73.

74.

Mr Poynder’s social media rantings, exposed by Janet Albrechtsen and Ellie Dudley, are a
prime example of the tide of anti-Semitism that has relentlessly gathered pace, threatening
Jewish individuals, families and businesses since October 7.

On 22 February 2024, Mr Poynder issued a media statement in response to the article

by The Australian. In his statement, Mr Poynder sought to explain and justify the posts

that he had made. These explanations and justifications were reiterated in response to

the two complaints. He concluded his statement with the following:

At no time have I criticised people for their Jewish religion. However, I am against
Zionism. As has been stated time and time again the world over, anti-Zionism does not
equate to antisemitism.

I have a record of some 34 years as a human rights lawyer, including years of work with
asylum seekers and refugees, working as a senior legal officer with the Human Rights and
Equal Opportunity Commission, and working for years in the area of immigration law and
anti-discrimination law. I know my human rights law.

What Israel is doing in Gaza and the West Bank, with the full support of those who believe
in Zionism and only patchy support from the Jewish religious community, represents one
of greatest breaches of human rights and humanitarian law in the past 75 years. As recently
recognised by the International Court of Justice, what is happening in Gaza amounts to a
plausible case of genocide. All people of conscience must be supported to speak out against
this obscenity.

The basis of ground 2 of the Ossip Complaint appear to be that, by justifying his posts

in this statement, Mr Poynder reiterated the bigotry and prejudice which it is alleged

were contained in those posts.

Question for the Bar Council

The question for the Bar Council is whether, on the basis of the information obtained

during the Committee’s investigation:

(2)

(b)

(©)

it is able to and does make a positive finding that the barrister has engaged in

unsatisfactory professional conduct, pursuant to section 299 of the LPUL; or

it is of the opinion that the information obtained supports factual findings which,
if made, may amount to professional misconduct or unsatisfactory professional
conduct that would be more appropriately dealt with by the Tribunal, pursuant

to section 300 of the LPUL; or

it is of the opinion that the information obtained does not support findings of the

type required to bring the complaint within either of the above two categories.

“Unsatisfactory professional conduct” is defined in section 296 of the LPUL as:
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For the purposes of this Law, unsatisfactory professional conduct includes conduct of
a lawyer occurring in connection with the practice of law that falls short of the
standard of competence and diligence that a member of the public is entitled to expect
of a reasonably competent lawyer.

75.  “Professional misconduct” is defined in section 297 of the LPUL as:

(D) For the purposes of this Law, professional misconduct includes

(a) unsatisfactory professional conduct of a lawyer, where the conduct
involves a substantial or consistent failure to reach or maintain a reasonable
standard of competence and diligence; and

(b) conduct of a lawyer whether occurring in connection with the practice of law
or occurring otherwise than in connection with the practice of law that would, if
established, justify a finding that the lawyer is not a fit and proper person to
engage in legal practice.

(2) For the purpose of deciding whether a lawyer is or is not a fit and proper person
to engage in legal practice as referred to in subsection (1)(b), regard may be had
to the matters that would be considered if the lawyer were an applicant for
admission to the Australian legal profession or for the grant or renewal of an
Australian practising certificate and any other relevant matters.

76. Section 298 of the LPUL prescribes, without limitation, conduct which is capable of
constituting unsatisfactory professional conduct or professional misconduct.
Relevantly, section 298 (a) and (b) provides that conduct consisting of a contravention
of the LPUL or Barristers Rules is capable of amounting to either unsatisfactory

professional conduct or professional misconduct.
F. Consideration of the grounds
F.1  Relevant principles
Rule 8

77.  The gravamen of the complaints made by Mr Gregory and Mr Ossip is that the various
statements that Mr Poynder made on his X account constituted conduct which
contravened rule 8 of the Legal Profession Uniform Conduct (Barristers) Rules (NSW)

(the Barristers Rules), which is in the following terms:

A barrister must not engage in conduct which is:

(a) dishonest or otherwise discreditable to a barrister,

(b) prejudicial to the administration of justice, or

() likely to diminish public confidence in the legal profession or the
administration of justice or otherwise bring the legal profession into
disrepute.
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78.

79.

In particular, Mr Gregory and Mr Ossip contend that Mr Poynder’s conduct in
publishing, reposting or responding to the posts on his X account that are the subject of
the complaint (and which have been set out above) was conduct which was discreditable
to a barrister and likely to diminish public confidence in the legal profession or the
administration of justice or otherwise bring the legal profession into disrepute (and

therefore contravened (a) and (c¢) of rule 8 of the Barristers Rules).

As noted already, section 296 of the LPUL provides that unsatisfactory professional
conduct “includes conduct of a lawyer occurring in connection with the practice of law
that falls short of the standard of competence and diligence that a member of the public
is entitled to expect of a reasonably competent lawyer”. Section 297 of the LPUL
provides that professional misconduct includes “conduct of a lawyer whether occurring
in connection with the practice of law or occurring otherwise than in connection with
the practice of law that would, if established, justify a finding that the lawyer is not a
fit and proper person to engage in legal practice”. Section 298 of the LPUL identifies
particular conduct that is capable of constituting unsatisfactory professional conduct or
professional misconduct. Under s 298(b) of the LPUL, conduct consisting of a
contravention of the Barristers Rules is capable of constituting unsatisfactory
professional conduct or professional misconduct. This means that a contravention of
rule 8 of the Barristers Rules is capable of constituting unsatisfactory professional
conduct or professional misconduct, but a contravention of that rule (or any other of the
Barristers Rules) is not necessarily unsatisfactory professional conduct or professional

misconduct.

Relevant norms of conduct

80.

81.

The question whether particular conduct contravenes rule 8 of the Barristers Rules (and
particularly rule 8(c)) requires an assessment of what the community expects of the

conduct of a barrister.

This expectation is informed by other legal norms and standards, but is not necessarily
limited by them. In this regard, section 18C of the Racial Discrimination Act 1975
(Cth) (the RDA) provides that it is unlawful for a person to do any non-private act that
is reasonably likely, in all the circumstances, to offend, insult, humiliate or intimidate
another person or a group of people, and the act is done because of the race, colour or

national or ethnic origin of the other person or of some or all of the people in the group.
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82.

&3.

&4.

85.

Consideration of a contravention of section 18C has two stages. First, it requires an
objective assessment of whether the act in question would be likely to offend, insult,
humiliate or intimidate the hypothetical person in the position of the person or relevant
group: Creek v Cairns Post Pty Ltd (2001) 112 FCR 352; [2001] FCA 1007 at [12]-
[13] per Kiefel J; Toben v Jones (2003) 129 FCR 515. To “offend, insult, humiliate or
intimidate” are “profound and serious effects” and not to be likened to “mere slights”:
Creek at [16]. If the act involves the assertion of a fact, that the assertion of fact may
be wrong or inaccurate does not of itself establish a contravention of section 18C: Creek
at[6] Second, it requires an assessment of why the act was done, and whether anything
suggests that race, colour or national or ethnic origin were a factor in the decision to
engage in the act. The phrase "because of" requires consideration of the reason or
reasons for which the relevant act was done: Hagan v Trustees of the Toowoomba
Sports Ground Trust (2001) 105 FCR 56 at 60. If the act is done for more than one
reason, it is sufficient if it is one of the reasons, even if it is not the dominant or

substantial reason: section 18B of the RDA.

It has been held that Jewish people in Australia can comprise a group of people with an
“ethnic origin” for the purposes of s 18C of the RDA: Miller v Wertheim [2002] FCAFC
156 at [14]; Jones v Scully [2002] FCA 1080; 120 FCR 243.

The prohibition in section 18C is subject to exemptions set out in section 18D of the
RDA, which provides that section 18C does not render unlawful anything said or done
reasonably and in good faith, in any statement for any genuine academic, artistic or
scientific purpose or any other genuine purpose in the public interest or in making or
publishing a fair and accurate report of any event or matter of public interest or a fair
comment on any event or matter of public interest if the comment is an expression of a

genuine belief held by the person making the comment.

In addition to the RDA, under New South Wales law, section 20C of the Anti-
Discrimination Act 1977 (NSW) (the NSW AD Act) provides that it is unlawful for a
person by a public act (defined by s 20B to include “any form of communication to the
public”) to incite hatred towards, serious contempt for, or severe ridicule of, a person
or group of persons on the ground of the race of the person or members of the group.
Section 4 of the NSW AD Act defines race as including the attributes of colour,

nationality, descent and ethnic, ethno-religious or national origin. This prohibition has
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86.

87.

recently been added to by section 49ZE of the NSW AD Act,”® which provides that it
is unlawful for a person by a public act (defined by s 49ZD to include “any form of
communication to the public”) to incite hatred towards, serious contempt for or severe
ridicule of a person or group of persons on the ground of the presence or absence of a

religious belief or affiliation or the engaging in religious activity.

The existence of the norms of conduct proscribed by the RDA and the NSW AD Act
inform the consideration of whether rule 8 has been contravened. However, they do
not constrain or confine its operation and it is necessary to give effect to the language
of the rule. This requires a close consideration of the conduct at issue and assessment
of how it reflects upon Mr Poynder’s character and on the profession’s reputation and
the corresponding detriment to public confidence in the administration of justice: Legal
Profession Complaints Committee v In De Braekt [2013] WASC 124; Lander v Council
of the Law Society of the Australian Capital Territory [2009] ACTSC 117. Rule 8 does
not prevent barristers from holding opinions or expressing them openly, even if they
are unpopular or unfashionable. It does not prevent political and social debate, nor does
it prevent the promotion of a legitimate political cause. Again, the question at all times
is whether the conduct, either in the expression of the viewpoint alone or the manner in
which a viewpoint is expressed, should be viewed as ‘discreditable’, or likely to
diminish public confidence in the legal profession, or otherwise bringing the legal

profession into disrepute.

For that reason, the analysis below focusses on the complaint that has been made, which
is that Mr Poynder has contravened rule 8 of the Barristers Rules and thereby engaged
in unsatisfactory professional conduct or professional misconduct. As is set out below,
it is not necessary in order to deal with the complaints for any view to be formed as to
whether the relevant conduct contravened the RDA or the NSW AD Act. For the
reasons explained below, the Committee has formed views on whether rule 8 has been
contravened without finding it necessary to reach a view on these matters particularly
in circumstances where the complaints do not contend for any such contraventions to

be found.

Definitions of ‘antisemitic’

88.

The complaints contend that some or all of Mr Poynder’s statements are antisemitic.

70 This provision came into effect on 12 November 2023.
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89.

90.

91.

There are a variety of definitions of antisemitism. The International Holocaust

Remembrance Alliance (the IHRA), of which Australia is a member, adopted the

following non-legally binding working definition of antisemitism in May 2016:""
Antisemitism is a certain perception of Jews, which may be expressed as hatred toward
Jews. Rhetorical and physical manifestations of antisemitism are directed toward Jewish

or non-Jewish individuals and/or their property, toward Jewish community institutions and
religious facilities.

The IHRA provides the following illustrations of antisemitism:

Manifestations might include the targeting of the state of Israel, conceived as a Jewish
collectivity. However, criticism of Israel similar to that levelled against any other country
cannot be regarded as antisemitic. Antisemitism frequently charges Jews with conspiring
to harm humanity, and it is often used to blame Jews for “why things go wrong.” It is
expressed in speech, writing, visual forms and action, and employs sinister stereotypes and
negative character traits.

Another definition is contained in the Jerusalem Declaration on Antisemitism, which
was published in June 2020 by several international scholars in antisemitism studies
and related fields in Europe, the United States, Canada and Israel. It provides the
following definition:”?

Antisemitism is discrimination, prejudice, hostility or violence against Jews as Jews (or
Jewish institutions as Jewish).

Consistently with the framework provided by the RDA and the NSW AD Act, these
definitions emphasise that offensive statements and discrimination directed to or against
Jewish people is antisemitic and unlawful, but evidence-based criticisms of the
activities of Israel as a state, of a type that might be levelled at any other state or
international institution or actor, do not constitute antisemitism. However, questions of
whether and to what extent criticisms of Israel crossover into antisemitism will

necessarily be context specific.

The Bar Council’s Social Media Guidelines

92.

The expectations of barristers who use social media is also framed by the guidance
provided by Bar Council. In that regard, the Bar Council adopted Social Media
Guidelines for Barristers on 22 March 2018 (the Guidelines).”® The Guidelines

specifically refer to rule 8, and gave examples of social media use which may

" https://holocaustremembrance.com/resources/working-definition-antisemitism
72 https://jerusalemdeclaration.org/
73 https://inbrief.nswbar.asn.au/posts/bb24741e67431b27a08039cbb30384dc/attachment/social media_guidelines.pdf
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93.

contravene its requirements. These examples included comments which are inaccurate,
misleading or dishonest, defamatory or inflammatory comments, and comments which
are discriminatory or offensive. The Guidelines stated that they would be considered
by the Bar Council in any complaint received in relation to a barrister’s use of social

media.
Analysis of the conduct

While the complaints do not address Mr Poynder’s conduct in chronological order, it is

appropriate and useful to analyse the relevant posts in the order in which they appear.

The first posts

94.

95.

The first posts that Mr Poynder made following the attack of 7 October 2023 were about
the resolution of the Israeli—Palestinian conflict. He has stated that, before the attack
of 7 October 2023, he supported a “two-state solution”, being a proposed solution to
the conflict through establishing Palestine as a separate nation state for the Palestinian
people. He then says that he supported a “one-state solution”, which appears to refer
to the concept of a single state with full and equal rights for the populations residing in
Israel, the West Bank, and Gaza. Mr Poynder’s posts of 18, 29 and 30 November
2023,74 as well as his post on 5 February 2024,75 appear to be referring to that concept.

In the Committee’s view, it was open for Mr Poynder to express these views, and it
does not appear from the Gregory or Ossip complaints that the complainants suggest to

the contrary.

The “lost the right to exist” posts

96.

97.

In his posts on 7 December 2023, which were repeated on 9, 12, 18, 19 and 21
December 2023, Mr Poynder stated that “Israel has lost the right to exist” and “Israel
has lost its right to exist among civilised nations”. These statements were made in
conjunction with his expression of support for Hamas as “the legitimate defender of

Palestinians”.

The allegation is that these posts constituted “serious antisemitic incitement and

vilification against Jewish people”.”® Mr Poynder’s response is that his comments were

74 See paragraphs 27, 28 and 30 above.
75 See paragraph 54 above.
76 Ground 1(b) of the Gregory complaint.
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98.

99.

100.

directed at the state of Israel, not the Jewish people. However, as noted already, the
point where criticism of Israel and questioning its right to exist crosses the line into
antisemitism is not necessarily a bright one, and requires consideration of the context
and the message conveyed by the statement. In this regard, the Committee agrees with
the submission of Mr Ossip that Mr Poynder’s posts have to be considered in the context
in which they occurred, being the period immediately following the 7 October 2023

attack.

In the Committee’s view, Mr Poynder’s “lost the right to exist” posts would have
conveyed to an ordinary reasonable person the view that Israel no longer had any right
to exist, and that it therefore should cease to exist. This is a view that goes beyond
simply criticising Israel as a state, whether for its response to the 7 October 2023 attack
or otherwise. In these posts, Mr Poynder stated that he no longer supported either a
“two state solution” or “Greater Israel (with equal rights for all)” and had even moved
from his position that “Israel has lost the right to exist” to support for Hamas as “the
legitimate defender of Palestinians”. This statement conveys the view that Israel should
cease to exist. He therefore appears to go as far as holding the people of Israel
collectively responsible for the state of Israel’s conduct to the point where their country,
and their right to exist safely within it, is abolished and the actions of Hamas as “the
legitimate defender of Palestinians™ are supported and condoned. Given the nature of
the ‘X’ platform, these posts were able to be viewed by range of people, even if they
did not themselves follow Mr Poynder on the platform, including in this case Mr

Gregory and Mr Ossip.

Unlike other posts considered below, the Committee does not consider that these posts
are appropriately characterised as antisemitic, because it is not considered that, on
balance, they reveal a hatred directed towards Jewish people or perpetuate any negative
tropes or stereotypes. However, they express, without any nuance and devoid of any
balance or context, highly inflammatory views (being advocacy for the abolishment of
Israel and support for Hamas’ actions), particularly when expressed shortly after the

7 October 2023 attacks.

Accordingly, in the Committee’s view, these posts constitute conduct that was liable to

bring the legal profession into disrepute, because:

(a) they involved one of its members expressing inflammatory views that are liable
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to cause serious offence to Jewish people both in Israel as well as in Australia,
particularly to those with family and other connections to Jewish people in

Israel;

(b)  they were expressed without the care and level of evidence-based reasoning that
the community expects of barristers when commenting publicly, particularly
given our profession promotes itself as offering, and the community expects us
to provide, persuasive and reasoned argument in support of our client’s

positions.

101.  For these reasons, in the Committee’s view, the “lost the right to exist” posts constituted

a breach of rule 8 of the Barristers Rules.

102. Inthis regard, these posts are blunter and lack some of the (albeit abbreviated) reasoning
and explanatory context that moderate the effect of other of Mr Poynder’s posts. For
example, Mr Poynder’s post on 9 December 2023 that “Hamas are absolute heroes”’”

appears to have been made in response to a post on the work that Hamas was doing to

protect civilians in Gaza, 8 his post on 23 December 2023 that Israel will need to “share
their country with those they tried to exclude” more clearly explains his view on the

appropriate outcome of the conflict”®

and his post on 28 January 2024 that “Israel is
finished as a nation” was made in response to the order made by the ICJ at that time.
His post on 15 January 2024 that “Israelis have lost their right to experience beautiful
things”, while closer to the line, at least makes it clear from its context that he is seeking
to encourage protest to occur within Israel about the conduct of the state of Israel in
Gaza.8® These posts also sit in a different category to Mr Poynder’s posts reposting
commentary about the events of 7 October 2023 and the actions of the Israeli Defence
Force on that day (see paragraphs 38, 39, 42, 43, 44 and 47 above). While the veracity
of the sources relied upon by Mr Poynder for this commentary cannot be verified by
the Committee, these posts are focussed more on the factual question of what occurred
on 7 October 2023. While these posts are themselves not ones which the Committee

regards as prudent for a barrister to make in these terms, given they had at least some

more context around them, they are not regarded on balance, as crossing the line and

7 See paragraph 34 above.
78 See paragraph 35 above.
79 See paragraph 37 above.
80 See paragraph 41 above.
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breaching rule 8.

103. The Committee also considers, in the light of further material provided by Mr Poynder
in his further submission,®! that the post that Mr Poynder made on 4 February 2024 (see
paragraph 49 and 50 above), when he endorsed a comment made by Caitlin Johnstone
to like effect,®? do not fall foul of Rule 8. While the relevant statement appears, on a
first reading, to be directed at Israel because it appears immediately under a section
dealing with Israel, in the broader context of the article, it appears that the comment of
Ms Johnston that Mr Poyner stated was “nicely said” was in fact directed at the United
States. This means that, in the light of Mr Poynder’s further submission, the Committee
does not consider that this post (which is the subject of Ground 2(a) of the Gregory
complaint and Ground 1(b) of the Ossip complaint) should be found to contravene
Rule 8 of the Barristers Rules, and has changed the recommended proposed resolution

to exclude these grounds.
The “Israelis are monsters” post

104. On 5 February 2024, Mr Poynder responded to a post by Caitlin Johnstone which
alleged that the Israeli Defence Force was circulating films depicting the murder of
Palestinians in Gaza by stating that “Israelis are monsters [who] no longer deserve their
own country”.83 Even assuming that Ms Johnstone’s post was correct, the problem
with Mr Poynder’s post is that it goes beyond simply criticising the actions of Israel and
its military forces, and seeks to attribute the military’s conduct to the Jewish people of
Israel collectively such as to justify their shared characterisation as “monsters” who do

not “deserve their own country”.

105. The Committee consider that this post is properly characterised as both offensive and
antisemitic, because it reveals a hatred towards Jewish people in Israel (through the use
of the potent label “monsters”) and by attributing to them collective responsibility for
the (alleged) actions of members of the Israeli Defence Force. Accordingly, in the
Committee’s view, the making of the post by Mr Poynder constituted conduct that was
liable to bring the legal profession into disrepute, because it involved one of the

members of the profession expressing views that are liable to cause serious offence to

81 Poynder Further Submission [92] to [97].
82 See paragraphs 49 and 50 above.
83 See paragraph 53 above.
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Jewish people in Israel and in Australia, particularly those with family and other
connections to Jewish people in Israel. It therefore constituted a breach of rule 8 of the

Barristers Rules.
The “stain on humanity” post

106. On 6 February 2024, Ms Leong, a member of the NSW Legislative Council, was
reported to have made comments about the influence of the “Jewish lobby and the
Zionist lobby”. Mr Poynder made a post stating that Ms Leong was “100% correct” in
relation to the Zionist lobby and stated that “Zionists and the Zionist lobby are a stain

on humanity which needs to be wiped out”.84

107. In the Committee’s view, this extreme and provocative language is appropriately
characterised as both offensive and antisemitic. Mr Poynder stated in clear and
unequivocal terms that people who hold particular views are a “stain” that “needs to be
wiped out”. The use of the term “stain” implies something dirty, tainted or
discreditable. The phrase “wiped out” can only mean to get rid of the persons in the
group he describes (ie. Zionists and the Zionist lobby), which at least implies some act
of violence or (at a minimum) suppression against those persons. In its context, it is

(13

not directed to “wiping out” ideas (which would itself be problematic) but rather
“wiping out” particular people. Mr Poynder does not identify the views of the group
that he describes that he disagrees with and why, but rather assumes that his
unexpressed position (whatever that is) is so superior that it justifies those who hold a
different view being “wiped out”, and that this is morally justified because they are a

“stain on humanity”.

108. The persons he was targeting in his post were “Zionists and the Zionist lobby”. Zionism
is generally seen as the movement supporting the establishment of a Jewish homeland
in Israel, although Mr Gregory submits that it is in fact broader and encapsulates “the
love of the Jew in Israel, and the desire to live in Israel”. However defined, this group

would include (at least a subset of) Jewish people in Israel and in Australia.

109. Accordingly, in the Committee’s view, the making of this post by Mr Poynder
constituted conduct that was liable to bring the legal profession into disrepute, because

it involved one of the members of the profession expressing views that are liable to

84 See paragraph 58 above.
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cause serious offence to Jewish people in Israel and in Australia, particularly those with
family and other connections to Jewish people in Israel. Even if a Jewish person did
not themselves identify as a “Zionist”, the post would likely still be offensive to them
because of the implication that holding particular views as a Jewish person justifies

being “wiped out”. It therefore constituted a breach of rule 8 of the Barristers Rules.

The “Israeli people [are] racists and bigots” post

110.

111.

On 18 February 2024, Mr Poynder reposted a post by another X user and stated that he
had been in Israel during the First Intifada (which occurred in the late 1980s and early
1990s) and that he “saw the Israeli people for what they really are ... racists and
bigots”.8% This appears to refer to the trip to Israel in 1988 to which Mr Poynder has
mentioned in his submission to the Committee, when he travelled through Israel and

the West Bank and spoke to Palestinian people living there.8¢

In the Committee’s view, this post is appropriately characterised as both offensive and
antisemitic. It seeks to attribute to all Jewish people in Israel particular attributes based
on Mr Poynder’s perceptions of those he interacted with or were told about during a
trip to Israel over 30 years ago. Accordingly, in the Committee’s view, the making of
the post by Mr Poynder constituted conduct that was liable to bring the legal profession
into disrepute, because it involved one of the members of the profession expressing
views that are liable to cause serious offence to Jewish people in Israel and in Australia,
particularly those with family and other connections to Jewish people in Israel. It

therefore constituted a breach of rule 8 of the Barristers Rules.

The “no Israeli should ever feel comfortable again” post

112.

113.

On 19 February 2024, Mr Poynder reposted a post about an Israeli swimmer being
“booed” at the Swimming World Championships. He expressed his support for this
and stated that “[n]o Israeli should ever feel comfortable again outside their apartheid,

genocidal pseudo-State”.

In the Committee’s view, this post is appropriately characterised as both offensive and
antisemitic. It goes as far as holding the Jewish people of Israel collectively responsible

for Israel’s conduct to the point where their right to be treated with respect and dignity

85 See paragraph 68 above.
86 See paragraph 21 above.

32



outside Israel is lost. Accordingly, in the Committee’s view, the making of the post by
Mr Poynder constituted conduct that was liable to bring the legal profession into
disrepute, because it involved one of the members of the profession expressing views
that are liable to cause serious offence to Jewish people in Israel and in Australia,
particularly those with family and other connections to Jewish people in Israel. It

therefore constituted a breach of rule 8 of the Barristers Rules.

The “lock ‘em up” post

114.

On 16 February 2024, Mr Poynder reposted the post of @McShayne2011 referred to at
paragraph 65. The Committee has been provided a screen shot of the @McShayne2011
post, which indicates that it included within it a video of 36 seconds of what appears to
be of a group of people holding Israeli flags. The account of @McShayne2011 has now
been suspended by X for violating its terms of service. This means it is not possible
now to view the video that @McShayne2011 and Mr Poynder were commenting on.
Accordingly, the Committee is not able to form a view as to whether Mr Poynder’s
comment when reposting the post was justified based on the contents of that video. For
that reason, and given the overall conclusion of this report is that Mr Poynder has
engaged in unsatisfactory professional conduct, the Committee does not reach any
concluded view about this particular post or consider that it is necessary to undertake
further investigations to ascertain whether it is possible to obtain the video that was

embedded in the post.

My Poynder’s statement following The Australian article

115.

116.

The Committee has reviewed closely the statement that Mr Poynder made following
The Australian article. While Mr Poynder defends all of the posts referred to in article,
and, in his statement, does not accept that there is an issue with any of them, the
Committee does not consider that the making of this statement involved the making of
any additional offensive or antisemitic comments that have not otherwise been dealt

with above.
Procedural fairness

The Committee’s report, in the form considered at its meeting on 14 October 2024, was
provided to Mr Poynder in order for him to make any further submissions he wished to
make about the preliminary views and proposed recommended resolutions contained

within it. Mr Gregory and Mr Ossip were also provided with the Committee’s proposed
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recommended resolutions for comment. Each has made further submissions. The

following summarises those submissions and the Committee’s consideration of them.

My Poynder

117.

118.

119.

Mr Poynder provided his responsive submissions on 26 November 2024. He was

provided with the extensions he sought in order to provide those submissions.

In his responsive submissions, Mr Poynder has contended that the Gregory and Ossip
complaints should be rejected. He contends this should occur for two broad reasons.
First, he submits that there is “no connection” between the posts on X which are the
subject of his complaints and his practice as a barrister. Second, he submits that the
Committee’s preliminary views are based on a “fundamental error” in that they
mischaracterise as antisemitic what he continues to contend were valid criticisms of the

State of Israel and of Zionism.

It is convenient to address each of these reasons in turn.

Whether the conduct was “in connection with” the practice of law

120.

121.

122.

The relevant question arising from Mr Poynder’s first point is whether his conduct
occurred ‘in connection with’ the practice of law: see s 296 of the LPUL (extracted at

paragraph 74 above).

Mr Poynder submits,®” by reference to Wilcox J’s judgment in Qur Town FM Pty Ltd
v Australian Broadcasting Tribunal (No 1) (1987) 16 FCR 465 at 479-480, that the
words ‘in connection with’ have a wide connotation requiring merely a relation between
one thing and another, and do not require a causal relationship between the two.
Mr Poynder submits that the posts on X that are the subject of the complaints were not
made ‘in connection with’ the practice of law because none of the posts themselves
refer to his occupation as a barrister or purport to use his knowledge, expertise or

experience as a barrister.38

The Committee agrees with Mr Poynder’s submission as to the meaning of the relevant
phrase. The explanation provided by Wilcox J in Our Town FM as to the scope of the
phrase ‘in connection with’ was approved in the context of the regulation of the legal

profession by the NSW Court of Appeal in Council of the New South Wales Bar

87 Poynder Further Submission [18].
88 poynder Further Submission [17].
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Association v Costigan [2013] NSW CA 407 at [52] per Gleeson JA (Macfarlan JA and
Sackville AJA agreeing). In that decision, Gleeson JA described the phrase as a
"relational term" and cited with approval the following passage of French CJ in R v
Khazaal [2012] HCA 26; 86 ALJR 884 at [31]:
"Relational terms ... may refer to a relationship between two subjects which may be the
same or different and may encompass activities, events, persons or things. They may
denote relationships which are causal or temporal or relationships of similarity or
difference. The task of construing such terms does not involve the resolution of ambiguity.
They are ambulatory words and may be designed to cover a variety of subjects and a
variety of relationships between those subjects. The nature and breadth of the relationships
they cover will depend upon their statutory context and purpose . Generally speaking it is

not desirable, in construing relational terms, to go further than is necessary to determine
their application in a particular case or class of cases."

123.  Accordingly, for conduct of a barrister to be “in connection with” the practice of law
requires some relevant relation between the conduct and the practice of law, the nature

and breadth of which is defined by the context and purpose of s 296 of the LPUL.

124.  However, the Committee does not agree with Mr Poynder’s submission that there was
no relevant connection between his posts on X and his practice of law. As identified at
paragraph 22 above, Mr Poynder’s profile on the X platform expressly identified him
as a barrister, and provided a link to his website which promoted his practice as a
barrister. This means that the relevant conduct occurred on a platform that specifically
identified (without the need for any further enquiry) that Mr Poynder was a barrister
and provided a link to a website which was designed to and did market Mr Poynder’s

services as a barrister.

125. In this regard, it is plain that Mr Poynder’s website was intended to and did market and
promote him to the public in order to attract members of the public to engage him as a
barrister to advise and appear on their behalf. At the time of the relevant conduct,®® the

webpages comprising his website included:

(a) a webpage headed ‘My Rates’ which identified Mr Poynder’s hourly and daily

89 At the time of making the Poynder Further Submission, the website is no longer able to be
accessed. The website was reviewed earlier in the Committee’s investigation, when the
website was still active. Its contents have been confirmed following receipt of the Poynder
Further Submission through the review of archived copies of the website captured by The
Wayback Machine, which has archived copies taken on 28 October 2023 and 7 March 2024.
Despite the website now being unavailable, Mr Poyner’s email to the Committee providing
the Poynder Further Submission continues to include the URL for the website in his email
signature.
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rates for appearing before a court, the General Division of the Administrative
Appeals Tribunal, or the Migration and Refugee Division of the Administrative
Appeals Tribunal;

(b) a webpage headed “My Cases” which listed cases in which Mr Poynder had
appeared;

(©) a webpage headed “Get in touch” which provided the details of Mr Poynder’s
then chambers in Sydney (Frederick Jordan Chambers), his clerk’s details in
Melbourne (Svenson Barristers) and his telephone numbers and email address.
This page also identifies that Svenson Barristers has a video on its webpage,®°
in which he is interviewed by his clerk and in which he explains his practice,
including identifying that he takes direct access briefs for applicants in

migration cases.

126. Because Mr Poynder set up his X profile so as to describe himself as a barrister and
linked his X profile to his website (which markets and promotes his work as a barrister),
the Committee considers that there is the requisite connection between his X account,
and what he published there, and the practice of law. This connection arises because
members of the public who saw his X profile would associate it with a barrister and be
able to (and were intended to be able to) readily access a detailed website setting out
and describing Mr Poynder’s practice, including his fees and the cases he had appeared
in. Accordingly, at least one purpose or benefit of Mr Poynder’s X account was to
market to the public his services as a barrister, and (through members of the public
viewing his posts on X) market and raise awareness of his practice as a barrister to those
viewers. Put simply, when a barrister is marketing their practice, this is conduct in
connection with the practice of the law which requires them to comply with their legal
and ethical obligations when doing so. As a result, there is the requisite connection
between conduct occurring on his X account and the practice of law. Whether a
sufficient connection would have existed if Mr Poynder had not specifically identified
himself as a barrister and provided the link to his website does not arise on the facts of

this case and does not need to be decided.

127.  Mr Poynder points to his LinkedIn account to seek to contend that this is where he posts

about “legal matters” and gives the example of posts he has made about a particular

90 https://svensonbarristers.com.au/barristers/nicholas-poynder/
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judgment or about appointments to the Federal Circuit and Family Court of Australia.
However, in the Committee’s view, this is simply a different form of marketing to a
different audience but nevertheless directed at achieving the same aim — to raise Mr
Poynder’s profile as a barrister to assist him in obtaining work as a barrister. Whether
that marketing occurs on the X platform (with the link in his profile to his professional
website) or on the LinkedIn platform does not make a difference to the analysis of
whether the requisite connection with the practice of law exists in the circumstances of
this case. The statements that Mr Poynder makes on both social media platforms are

capable of having the relevant connection to the practice of law.

Whether the conduct has been mischaracterised

128.

129.

130.

131.

Mr Poynder has provided detailed submissions setting out his views about what
Zionism is, and why he opposes it. He considers Zionism to constitute a “political
belief” which has “[i]ts objective ... to establish political and economic control of
Jewish people over the land of Palestine ... if need be by force”.®! He says that this is
what occurred in 1948 and provides a detailed chronology of his understanding of what

occurred during the 1948 Arab—Israeli War.%?

Mr Poynder then deals with antisemitism, and describes the IHRA’s definition as “to

put it mildly, controversial”’.®® He submits that conflating “antizionism” with

antisemitism “has been rejected in Australia as a matter of law”.%

He makes this submission by reference to the decision of Mortimer J in Kaplan v State
of Victoria (No 8) [2023] FCA 1092. In that case, the applicant’s expert, Professor
Rutland, had opined that the term “antisemitism” could also be used to encompass “anti-
Zionism that seeks to delegitimise the State of Israel”. Mortimer J said the following
about Professor Rutland’s evidence at [31]:
It is apparent from the definition used in her own report that this is an opinion she holds
that lies outside the accepted definition of antisemitism. Since I have largely rejected the

clements of the applicants’ case that turn on alleged statements about the State of Israel, it
is not necessary for me to enter into any discussion on this issue.

In relation to the term “antisemitism”, Mortimer J said the following at [32] to [34]:

91 Poynder Further Submission, [25],
92 This is set out in paragraphs 26 to 36 of the Poynder Further Submission.
93 Poynder Further Submission [45].
94 Poynder Further Submission [47].
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... when in these reasons I use the term antisemitism, I have done so bearing in mind the
definition advanced by Professor Rutland in her evidence, which was not challenged by
the respondents:

Antisemitism is a certain perception of Jews, which may be expressed as hatred
toward Jews. Rhetorical and physical manifestations of antisemitism are
directed toward Jewish or non-Jewish individuals and/or their property, toward
Jewish community institutions and religious facilities.

The definition above is the working definition adopted by the International Holocaust
Remembrance Alliance. Professor Rutland explains in her report that this definition has
been adopted by 37 countries, including Australia, and “hundreds” of non-governmental
organisations. It was adopted by Australia after Australia became a full member of the
IHRA in 2019. Professor Rutland states that at the Malmo Forum on Antisemitism in 2021,
the then Prime Minister of Australia, Scott Morrison, made a formal statement adopting
the definition as part of Australia’s pledge to fight antisemitism.

This definition sits comfortably with the conduct the RDA seeks to prohibit in s 9, and in
s 18C subject to exceptions. It suggests, relevantly, the perception of a person or group as
Jewish as being the reason for the conduct directed at them. That perception of being
Jewish may plainly encompass the race or ethnicity of that person or group. In the context
of the allegations made in this proceeding, I consider it is appropriate to use the term
antisemitism as a descriptor for the student conduct in question. I do not use it as a
substitute for the terms of the RDA, because I do not use it in relation to those alleged to
have contravened the RDA in this proceeding, such as Mr Minack.

132.  Accordingly, while Mr Poynder is correct that the definition of the applicant’s expert
in Kaplan as to what constitutes antisemitism was not adopted by Mortimer J, this was
expressly on the basis that it was not necessary for her Honour to do so in order to
resolve the case before her. Further, contrary to Mr Poynder’s contention that the [HRA

is controversial, it was adopted by the parties in Kaplan and then used by her Honour.

133.  Mr Poynder then turns to explain his political beliefs. He says the following in that

regard: %

As a matter of basic human rights, I do not believe that the State of Israel has any good
claim to the land formerly occupied by the Arab population. This land was forcibly taken
from the Arab population in 1948 and handed over to European Jews fleeing the Holocaust.
The grossly unfair Resolution 181 may de jure have given 56% of the land to the
Europeans, but my I sympathies [sic] with the Arab population who were forcibly
dispossessed and are now refugees.

I am utterly opposed to the political belief of Zionism, and its claim that one population
has the right to take over the land of another population. While the 1948 partition is now a
historical fact, I fully support any political movement which demands that all land taken
by Israel since the 1948 partition be returned to the Palestinians so that they can form an
independent state of Palestine.

95 Poynder Further Submission [49]-[52].
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I am, therefore, anti-Zionist. That is my political belief. I grieve the Nakba, or the forced
expulsion and displacement of Palestinians in 1948, and I utterly oppose the theft of further
Palestinian land by Israel since 1948 and any time in the future.

This is my political opinion.
134.  Mr Poynder cites the decision of the NSW Court of Appeal in Western Sydney

University v Thiab (2023) 111 NSWLR 241. This case concerned s 35 of the Western
Sydney University Act 1997 (NSW), which provides as follows:

A person must not, because of his or her religious or political affiliations, views or beliefs,
be denied admission as a student of the University or progression within the University or
be ineligible to hold office in, to graduate from or to enjoy any benefit, advantage or
privilege of, the University.

135.  The Court said the following about this section at [118] and [119]:%

Whatever the precise metes and bounds of the term “political” in s 35 of the WSU Act, it
may be accepted that the word “political” at least describes an affiliation, view or belief
associated with a political party, organisation or sufficiently identifiable political
movement, that is to say a body of persons unified and agitating for a change or changes
to or implementation of government policy in a particular area or areas. Such a view or
belief may also extend to or encompass a view or belief which is critical of a view or belief
held or espoused by an identifiable political party, organisation or movement. Further, the
party, organisation or movement need not be in the mainstream or one that necessarily
actively participates in the electoral process.

A person holding views, beliefs or affiliations so associated with a political party,
organisation or movement in the sense described (or a comparable religious organisation
or movement) cannot be penalised by reason of the fact of having that affiliation, or holding
that view or belief. The purpose or policy underpinning such a provision is plain enough
and salutary.

136. Mr Poynder also refers to recent UK and US decisions concerning students or
academics who have criticised Israel.%” Having referred to this material, he then makes

this overall submission:%8

The imposition of any penalty on me by the NSW Bar would amount to unlawful
discrimination in my access to employment in the occupation of barrister.

137.  Mr Poynder then addresses each of the categories of posts.

138. In relation to the “lost the right to exist” posts, Mr Poynder says that what he stated in

those posts “is a widespread and mainstream political statement”.%° He submits the

9 Cited at Poynder Further Submission [56].

97 Poynder Further Submission [57]-[58]. Mr Poynder also sent the Committee a copy of the
decision in Re Miller by the Bristol Employment Tribunal.

98 Poynder Further Submission [59].

99 Poynder Further Submission [76].
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139.

140.

141.

142.

following: 190

World opinion on the existence of Israel has also evolved rapidly over the past few years,
and particularly since the atrocities committed by Israel since 7 October 2023. Israel is
unquestionably an apartheid state, designed to ensure Isracli Jews remain the dominant
group across Israel and the occupied Palestinian territories, including Gaza and the West
Bank. This is simply unsustainable and must change, and in my view the only practical
way that this can change is for there to be one land shared by all peoples.

The Committee does not consider that Mr Poynder’s further submission in this regard
grapples with the text of his original posts and the conclusions that the Committee
reached in relation to them. His repeated posts advocating for the abolishment of Israel
and support for Hamas’ actions (in circumstances where Hamas is a prescribed terrorist
organisation under Australian law) go beyond advocacy for a political belief,
particularly when they are shorn of any reasoning or nuance in the manner they were
expressed by Mr Poynder. Accordingly, the Committee remains of the view that these
posts contravene Rule 8. However, as noted above at paragraph 103, in the light of the
further information provided by Mr Poynder, the Committee does not consider that the
post that is the subject of Ground 2(a) of the Gregory complaint and Ground 1(b) of the

Ossip complaint should be considered to contravene Rule 8.

In relation to the “Israelis are monsters” post, Mr Poynder justifies this post on the

following basis: 10’

A “monster” is relevantly defined “a person who excites horror, as by wickedness, cruelty
etc”. People who carry out these atrocities, and the 95% of the population which supports
them, in my view may justifiably be referred to as “monsters”.

Mr Poynder reasons that 95% of the population of Israel supported the conduct of the
IDF that was the subject of his post based on a poll carried out by Time Magazine on
10 November 2023 (ie. two months before his post). He contends that he had this poll
in mind when he made his post and considered that the poll indicated “57.5% of Israeli
Jews said that they believed the [IDF] were using too little firepower in Gaza, 36.6%
said the IDF was using an appropriate amount of firepower, while just 1.8% said they

believed the IDF was using too much fire power”.02

The Committee does not consider that this explanation provides any justification for the

post. No reference to the poll is made in the post, and even then, the poll was not

100 poynder Further Submission [74].
101 Poynder Further Submission [105].
102 poynder Further Submission [81].
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143.

144.

145.

146.

directed to the conduct of the IDF that was the subject of the post. In any event, the
Committee does not consider that a poll of the type described would justify the
comment made by Mr Poynder, in which he characterises all Israelis in a particular way

(ie. as monsters) based on acts he considered the IDF had carried out.

In relation to the “stain on humanity” post, Mr Poynder states that “[t]his is the one post
that, had I had my time again, I would recast”.'® However, he does not appear to
accept that the post in the form that he made it contravened Rule 8. Mr Poynder does
not convey any form of concern or contrition that the post in the form he made it would
have caused offence, and does not proffer an apology to Mr Gregory or Mr Ossip for
his conduct in making it in the terms he did. In any event, he does not provide any
defence of the post in the form in which it was made, other than to contend that the
Committee is wrong to conclude that the phrase “wiped out” when used in relation to a

person with a particular view implies some act of violence, 1%4

although he says nothing
about the Committee’s view that, at a minimum, it implies some act of suppression. He
also says his post was “rhetorical in nature”. In the Committee’s view, none of the
submissions made by Mr Poynder alter the views it has reached based on the plain effect

of the words he actually used on a reasonable reader.

In relation to the “Israeli people [are] racists and bigots” post, Mr Poynder justifies this
post on the basis that it is a personal opinion, based on his personal observations and
experience in Israel during his visit in 1988.7%5 He defends this post by reference to his
own dealings with Israelis and his reasoning based on the poll he cites from Time
Magazine. He states the following:
I have over the years met Israelis - who I have no idea whether they fall within that 47%
of the Israeli population which is Jewish - and have found them to be contemptuous of

Palestinians and arrogantly assured that they have a right to take land from the Palestinians
with no consequences.

I believe that I am perfectly entitled to publicly express the view that a population which
supports this conduct against an Arab population at a rate of 95% is racist and bigoted.

In the Committee’s view, this explanation does not provide a justification for the post,

or alter how it would have been received and understood by a reasonable reader.

In relation to the “no Israeli should ever feel comfortable again” post, Mr Poynder

103 poynder Further Submission [65].
104 poynder Further Submission [68].
105 poynder Further Submission [88].
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147.

148.

149.

defends this post on the basis that he did not say no Jewish person should ever feel
comfortable again (with the unstated implication that, if he had, he would accept that
that crossed the line). He defends this post by reference to his reasoning that the poll
he cites from Time Magazine justifies a conclusion that 95% of the population of Israel

“support genocide, war crimes and crimes against humanity”.'%¢ He states: %7

Like the South African population who supported apartheid, I consider that there ought to
be peaceful demonstrations to disrupt the enjoyment by Israelis of things like ballet or
sport, to bring home to Israelis that they are, in effect, complicit in genocide, war crimes
and crimes against humanity.

In the Committee’s view, this explanation does not provide a justification for the post,

or alter how it would have been received and understood by a reasonable reader.

Overall, while Mr Poynder does not defend his ““stain on humanity” post (although also
fails to accept that it should not have been made), he otherwise contends that his conduct

was justified and did not contravene Rule 8 of the Barristers Rules.

Finally, he draws attention again to posts that he has made where he has condemned
antisemitism. The difficulty with these posts as a justification for his conduct is that
they do not take away from the message conveyed by the problematic posts because the
nature of the X platform is that each of these would have been read by users of the
platform individually, and without necessarily reading or knowing of all of the posts
made by Mr Poynder over time. However, these posts have been considered by the
Committee in reaching its views on the appropriate resolution of this matter, as

addressed further below.

Mr Gregory

150.

Mr Gregory was provided with a copy of the Committee’s proposed recommended
resolutions. He contends the Committee was wrong not to find every element of his
complaint upheld in full, and repeats a number of the submissions he made with his
original complaint. He submits that each of those posts “constitutes pernicious and vile
vilification and hate-speech”. He also refers to a series of other posts made by a X user
on a different X account from that the subject of the current complaint
(NPoynder32425), which fall outside the scope of the current complaint. The

Committee has indicated that Mr Gregory that if he wishes to make a complaint about

106 poynder Further Submission [82].
197 Poynder Further Submission [82].
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151.

those posts then he should do so through a new complaint to the OLSC. Even assuming
these posts were made by Mr Poynder, it is necessary to deal with and finalise the
current complaint, given the period of time over which they have been on foot. If
Mr Poynder has engaged or engages in the future in any further problematic conduct on
the X platform, and that conduct is the subject of a complaint, then that conduct will
fall to be determined in its context, and in circumstances where Mr Poynder will know

the manner in which the present complaints have been dealt with by Bar Council.

Overall, Mr Gregory contends that “a mere reprimand in the circumstances of this case
would be grossly insufficient”. He also suggests that a “very substantial fine” payable

to “a Zionist charity” should be imposed.

Mr Ossip

152.

153.

154.

155.

156.

Mr Ossip was also provided with a copy of the Committee’s proposed recommended

resolutions.

Mr Ossip states that whether Mr Poynder’s conduct is characterised as professional
misconduct (as he contends) or unsatisfactory professional conduct (as the Committee
has concluded), the finding should ultimately be “published in Bar News for the world

to see”, and that a “mere” reprimand or caution is “a profoundly inadequate response”.

The Committee notes that if a reprimand is ordered, there is a legislative requirement
that details of it be made available to the public on the Register of Disciplinary Action
maintained by the OLSC under section 152 of the Legal Profession Uniform Law
Application Act 2014 (NSW). The Bar Council does not publish details of disciplinary

action taken by it in individual cases.

Mr Ossip also contends that Mr Poynder should be required to apologise for his conduct.
As referred to below, in circumstances where Mr Poynder has not shown any contrition,
and contends the posts were made because of his beliefs, an apology is not likely to

contain the expression of contrition that would make it a meaningful remedy.
Conclusion

It follows from the above that, in the Committee’s view, Mr Poynder’s conduct in
making the posts that are the subject of grounds 1(a), 1(b), I1(m), 1(n), 2(c) and 3(a) of
the Gregory complaint and grounds 1(a) and 1(d) of the Ossip complaint constituted

breaches of his obligations under rule 8 of the Barristers Rules. The Committee
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157.

158.

159.

160.

continues to hold this view, having considered further submissions from Mr Gregory,

Mr Ossip and Mr Poynder, which have been summarised above.

In reaching that view, the Committee has considered the content of the Guidelines, and
notes that, in its view the posts contained inflammatory and offensive comments of the

type that the Guidelines contemplated may (and in this case did) contravene Rule 8.

This conduct occurred over the period from 7 December 2023 until 19 February 2024,
and was therefore not an isolated incident or a momentary lapse of judgement, but rather

represented several acts over many months of unacceptable and inappropriate conduct.

When the posts are considered as conduct taking place over a sustained period, able to
be viewed by the public on the X platform throughout that period and connected
(through the description and website link in Mr Poynder’s profile) to a barrister
practising at the NSW Bar, the Committee considers that this constituted conduct
occurring in connection with the practice of law that fell short of the standard of
competence and diligence that a member of the public is entitled to expect of a
reasonably competent lawyer. For the reasons set out above, the Committee is of the
view that Mr Poynder engaged in unsatisfactory professional conduct through the
making of the posts identified in paragraph 156 above. While many of the other posts
that are the subject of the complaints were unwise for a barrister to make in the terms
that they were, the Committee does not consider that they constitute unsatisfactory

professional conduct.

The Committee is not of the view that the conduct of Mr Poynder the subject of the
complaints may amount to professional misconduct. In reaching that conclusion, the
Committee has concluded that his conduct, while very serious, would not justify a
finding that he is not a fit and proper person to practise law, provided he were to refrain
from any similar conduct in the future. It takes into account that some of his posts and

reposts either rejected antisemitism directly '8

or properly distinguished between the
Jewish people and the State of Israel, % while nevertheless recognising that, for the
reasons set out above, the posts identified in paragraph 156 are appropriately
characterised as antisemitic and/or otherwise offensive. It also takes into account his

career history, including the work he has conducted for asylum seekers and indigenous

108 For example, paragraph 36 above.
199 For example, paragraph 67 above.
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161.

162.

163.

164.

communities and in the areas of human rights and equal opportunity.

By section 299 of the LPUL, if the Bar Council finds that Mr Poynder has engaged in
unsatisfactory professional conduct it may determine the matter by issuing a caution,

ordering a reprimand and/or taking any of the other steps set out in that section.

Having regard to the protective aim of professional discipline, the Committee considers
that it is important to clearly communicate to Mr Poynder and the profession generally
that his conduct did not meet the required standard in this case and why. The Committee
also considers that Mr Poynder’s conduct is not of a character that that would be more
appropriately dealt with by the Tribunal, given it has available to it all of the evidence
that would be before the Tribunal and because the Bar Council has the power to order
what the Committee regards as a reasonable and appropriate remedy in this case. As
already noted, the Committee accepts that Mr Poynder has exhibited in his career a
concern for human rights. It appears that, in this case, his concern for the Palestinian
people caused him to fail to consider properly the impact of his posts on Jewish people
in Australia and to conflate the actions of the State of Israel with Jewish people
generally. While this may explain his conduct, it does not excuse it, nor lessen the need
for an appropriate sanction to communicate that this conduct was unacceptable for a
barrister to engage in. It is also significant that, despite receiving the Committee’s
views on the proposed determination, Mr Poynder continues to submit that, other than
in relation to the “stain on humanity” post, there was nothing at all wrong with any of
the posts he made, with the implication being that he would make them again in the
future in the same or similar form. In those circumstances, it is important that a
reprimand occur to provide the requisite specific deterrence to Mr Poynder such that he

does not use the X platform to make the same or similar posts in the future.

In the circumstances, the Committee is of the opinion that an order reprimanding

Mr Poynder should be made pursuant to section 299(1)(b) of the LPUL.

The Committee has also considered whether an order should be made under section
299(1)(c) of the LPUL requiring an apology from Mr Poynder, following the
submission by Mr Ossip that an apology should be ordered. In circumstances where
Mr Poynder has not shown any contrition (other than perhaps to some degree in relation
to the “stain on humanity” post), and continues to contend that the posts were justified

because of the political beliefs that he holds, an apology is not likely to contain the
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165.

I

expression of contrition and regret that would make it a meaningful remedy in this case,
as there is no suggestion that Mr Poynder has any contrition or regret for his conduct
(and the absence of any contrition or regret has been taken into account by the
Committee in forming the view that a reprimand, as opposed to a caution, is the
appropriate remedy in this case). If Mr Poynder had expressed contrition and regret,
and either apologised to Mr Gregory and Mr Ossip or indicated that he would do so if
ordered, then a caution may have been the appropriate resolution. The absence of
contrition and regret is a factor taken into account in determining that a reprimand is

necessary in this case.

Finally, the Committee has considered whether an order should be made under section
299(1)(f) of the LPUL requiring Mr Poynder to pay a fine of a specified amount (not
exceeding $25 000) to the fund referred to in section 456 of the LPUL. This would not
address Mr Gregroy’s suggestion that a fine be payable to a “Zionist charity”. In any
event, the Committee does not consider that a fine is necessary in this case, particularly
in circumstances where (1) this was the first time that Mr Poynder has been found to
have contravened the Barristers Rules, (2) the Committee is satisfied that a reprimand
will have the requisite effect of general and specific deterrence, (3) no client was
adversely affected by Mr Poynder’s conduct, and (4) there was no financial benefit or
detriment from the conduct. In forming this view, the Committee should not be taken
as suggesting that the presence of these factors is necessary before the imposition of a

fine of up to $25,000 is appropriate.

Recommended resolution

RESOLVE, pursuant to section 299 of the Legal Profession Uniform Law (NSW), to find that

Nicholas Poynder has engaged in unsatisfactory professional conduct in respect of a

disciplinary matter by making the posts on his account on the ‘X’ social media platform which

are the subject of grounds 1(a), 1(b), 1(m), 1(n), 2(c) and 3(a) of the complaint made by Mr

Robert Gregory and grounds 1(a) and 1(d) of the complaint made by Mr David Ossip.

FURTHER RESOLVE, pursuant to section 299(1)(b) of the Legal Profession Uniform Law

(NSW) to make an order that Nicholas Poynder be reprimanded with respect to this conduct.

FURTHER RESOLVE, that the complaints against Nicholas Poynder by Mr Robert Gregory

and Mr David Ossip otherwise be closed pursuant to section 277(1)(h) of the Legal Profession

Uniform Law (NSW) on the basis that the complaints otherwise require no further investigation.
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